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CHAPTER 13
TRAFFIC SAFETY

The premiums on automobile insurance are regulated in a considerable degree by
the incidence of accidents upon the highway. The causes, frequency and severity

of these, therefore, warrant the most careful consideration.

In this regard, and as the problem is of real concern to most communities in
the Province, the Commissioners believe that much planning and effective action

must be undertaken in the whole area of traffic safety in British Columbia.

Before giving serious consideration to the problem of how to initiate an inten-
sified program of traffic safety, it is necessary first that an assessment be
made of the statistical data available showing to what degree deaths, injury,
and property damage are increasing as a result of the use of automobiles in
British Columbia, and, perhaps of less significance, how the automobile acci-

dent rate for B. C. compares with that prevailing in the rest of Canada.

It will be seen from the following Table 13:1 (based on a five year average
1962-1966) that insofar as the ratio of deaths caused by traffic accidents is
concerned, British Columbiat's position is close to the average in comparison
with other provinces. It holds the same position with respect to total acci-
dents per million miles driven. On the other hand, British Columbia has the
highest ratio in Canada of casualties, and higher than all provinces except

Newfoundland in property damage.

Table 13:1 shows the only comparative data between provinces available to the

Commissioners. It has been developed on the basis of accidents in relation to
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estimated mileage driven -- a figure arrived at by using gasoline sales as a
factor. A better comparison, if available, would have been the relationship of
accidents to the number of vehicles registered in each province. This is the

method used in later accident tables applying to British Columbia.

TABLE 13:1

COMPARISON OF M. V. ACCIDENT STATISTICS, 1962—66
(Five-Year Average)

NFLD. | PLE.T. | N.S. |N.B. | QUE. | ONT. | man. | sask.|avTa. | B.c.

Deaths per
1,000,000
Motor Vehicle
Miles 10.4 {10.2 11.6 {15.0 |10.4| 7.1 | 6.9 7.6 | 7.2 | 8.4

Casualties
(Deaths &
Injuries) per
1,000, 000
Vehicle Miles 2.8 1.9 2.1 3.1 2.7 2.6 2.8 2.3 1.9 3.3

Property

Damage Per
1,000 Motor
Vehicles Miles| 3.85| 2.10 3.24 3.67 N.AG 2.76] 2.47 2.89] 3.09| 3.83

Total Accident
Per 1,000,000
Motor Vehicle
Miles 8.5 5.0 7.3 7.4 8.7 5.5 6.0| 6.1 ] 6.6 7.1

%

Source: Motor Vehicle Traffic Accidents, 1962-1966, Dominion Bureau of
Statistics.

British Columbia's high ratio for property damage may well result from the rel-
atively higher repair costs in this province. But it is difficult to justify the
considerably  higher ratio of accidents, casualties, and deaths in comparison with

Ontario, which has a comparatively greater traffic density than B.C.

Each year the Annual Report of the British Columbia Motor Vehicle Branch em-

phasises the percentage increase in deaths, injuries, and property damage caused

by autcomobile accidents as compared with the previous year's statistics. The

1. Refers to subsequent tables in this chapter.
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Commissioners endorse the apparent intent of this data as a means of bringing
home to the Legislature and the public at large the gravity of this economic
loss in manpower and material, and the urgent need for a co-ordinated effort to

reduce this senseless waste.

Informative as these increasing percentages are in comparison with the previous
year's figures, in reality, they do not indicate on a relative basis how the in-
creased number of deaths, injuries, and property damage relates each year to
the increased number of registered vehicles on the highways and streets.

Figure 13:1

Accident Ratio in B.C. per Thousand Vehicles Registered
Fifteen Years
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Source: Annual Reports of B.C. Motor Vehicle Branch.

If, over a period of 15 years from 1952 to 1966, the number of automobile ac-

cidents each year in British Columbia is compared with each 1,000 vehicles
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registered in this province, some interesting facts are disclosed. In the last
recorded year, 1966, the accident ratio in B.C. was 54 per 1,000 vehicles reg-
istered. While this ratio is higher than that of some of the intervening years

it is lower than was that for 1952 when the ratio was 67.

It will be seen from the following table that the ratio of deaths caused by
automobile accidents in this province compared with the number of vehicles reg-
istered each year in B.C., shows no discernible trend.

TABLE 13:2
DEATHS PER 10,000 VEHICLES REGISTERED IN B.C.

1952 - 6.5 1957 - 5.1 1962 - 6.3
1953 - 5.9 1958 - 5.5 1963 - 5.6
1954 - 5.7 1959 - 5.7 1964 - 5.6
1955 - 5.6 1960 - 5.2 1965 - 6.5
1956 - 7.0 1961 - 5.4 1966 - 6.4
Source: Annual Reports of B.C. Motor Vehicle Branch

Figure 13:2 shows a comparison of both injuries per 1,000 vehicles registered,
and the average dollar property damage per vehicle registered in this province,
over the same fifteen year period. From this figure it will be noted that the
injury ratio over the years has not increased over time, with the 24 injuries
per 1,000 vehicles registered in 1966 being about the same as that in 1952.
Property damage, on the other hand, is shown to have been $20 per registered

vehicle in 1952, but had risen 60% to $32 in 1966.

These data indicate that it is not the relative number of accidents, but
rather the cost of accidents, that has increased over the years. This has re-

sulted in increases in premiums for automobile insurance.

2. Average ratio for fifteen year period shown is 53.12.
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Figure 13:2
BRITISH COLUMBIA

Property Damage per Vehicle Registered and Injuries per
1,000 Vehicles Registered, Fifteen Years Comparison
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Source: Annual Reports of B.C. Motor Vehicle Branch.

Cursory acceptance that the frequency of automobile accidents and the resulting
deaths and injuries have not increased over the past fifteen years does not
Justify complacency. Ignoring the resultant serious economic waste to this
province through the loss of life, and loss of employment time through injury
is equally unjustified. In the latest year of record, 1966, a total of 520

were killed and 19,451 injured.>

3. Annual Report of the Motor Vehicle Branch for the Year 1966, Queen's
Printer, British Columbia, 1968, p. J13.
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Traffic Safety in British Columbia, as was seen from Table 13:1, does not
stand up well in comparison with that of many provinces in Canada. In Canada
as a whole there are more fatalities from automobile accidents than all other
causes, excepting only cancer and cardiovascular diseases. In fact, for the
age group 1 to 19 years, automobile accidents-are the greatest cause of loss

of life.

From 1954 to 1966, 46,000 people were killed on Canadian roads. This is 4,000

more than all the servicemen Canada lost in the entire World War II.

It seems incongruous to the Commissioners that billions of dollars of Canadian
tax revenue are justifiably spent on defence against possible war and its resul-
tant toll in life and injury, and yet only a comparatively negligible expend-
iturenisnmadentonpreventunlikencasualtiesvonvourshighways: It is incomprehensible
that so little co-ordination is carried out by provincial or federal governments

of such traffic safety programs as are in existence.

During the open hearings the Commissioners were told of many of the contributing
causes of automobile accidents but little of a definite nature as to how to
prevent them. There was even some confliction between witnesses as to the best

preventive measures that should be taken.

One witness emphasized that an increased use of traffic engineers before build-
ing a highway could assure safer curves, less projecting abutments, better
aligned guard rails, and other safety features being embodied in its construc-
tion. There is little doubt that there is much merit in the witness's recom-

mendations, but there would seem to be little use in an engineer planning a
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highway curve that would handle traffic safely and allow a certain moderate
leeway above the maximum speed per hour if a large percentage of the drivers
ignore the speed limit, and insist on negotiating such a curve at speeds even

higher than those the safety maximum anticipated.

It should be stated that, based on the evidence presented to them, the Commis-
sioners have no reason to believe that either the B.C. Highways Department or
the builders of the Metropolitan streets do not follow the best advice of traf-

fic engineers.

Exhibits were submitted to the Commissioners, indicating accident rates (1964)
on various types of highways and urban streets, which emphasized that while
there were only 2 traffic accidents per million vehicle miles of travel on urban
freeways in that year, there were 8.5 on all urban streets, and on rural free-

ways there were 2 compared with 5.5 on rural local roads.4

It is doubtful that anyone would question that freeways, with adequate medians
or dividers between opposing flows of traffic, tend to a lesser number of ac-
cidents; but the limitation of space in urban centres does not always allow for
an increased use of freeways in these areas. In rural areas where there is
little or no restriction of available space, British Columbia, of necessity, is
forced to limit the increased building of rural freeways by the large amount of

roads required in a new country and by the limited population to pay for them.

L. Canadian Government Specifications Board, Guide to Traffic Safety, Queen's
Printer, Ottawa, 1967, Table IV, p. 41. (Ex. 314)
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The Commissioners are disturbed by the fact that the 1967 Report of the B.C.
Superintendent of Motor Vehicles shows that in 1966 there were 428 accidents

(2 involving fatalities) blamed on 'Defects in the Roadway', 436 accidents (3
involving fatalities) credited to 'Road Obstructions', and 399 accidents (5 in-
volving fatalities) for which 'Road under Repair! was given as the cause. The
Commissioners were even more disturbed when they were advised that there is no
direct communication between the Department of Motor Vehicles and the Department
of Highways that would make it pogsible for a representative of the Highways
Department to investigate immediately the cause of the accident with a view to
remedying the fault. The Commissioners feel thatliaison between the two depart-
ments should be such that action could be taken by the Department of Highways at

once following each such accident.

One quarter of British Columbia's automobile accidents are rear-end collisions.?
True, many of these result from the driver not maintaining a safe distance between
his car and the one preceding it, but a large percentage of such 'tailgating' ac-
cidents are on urban streets during rush hours where it is virtually impossible

to maintain the required distance between cars, and where, particularly on wet
streets, skidding has emerged as a major factor causing these accidents. The
United Kingdom Research Laboratory has pointed to the need for increased study

of the use of frictional properties for the corrective treatment of surfaces

that are subject to being polished by use.6

5. Motor Vehicle Branch Annual Report, op. cit., p. J24.

6. Department of Scientific Research, Road Research Laboratory, Research on
Road Safety, Her Majesty's Stationery Office, London, 1963, Chapter 14.
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Research is also needed on more clearly identified pedestrian crosswalks. In
1966, 225 accidents, 13 involving fatalities, occurred on crosswalks. Another
important problem, so far unsolved, is that of speed. The problem here seems

to be not only excessive speed but also accidents caused indirectly by people
driving too slowly. The United States Bureau of Public Roads suggests that the
incidence of accidents is dependent less on speed and more on the difference be-
tween a vehicle's speed and that of the general traffic stream, be it positive

or negative.”

Each year's Annual Report of the Superintendent of Motor Vehicles indicates that
one of the greatest factors in causing accidents is driver temperament. The
highest incidence of accidents in British Columbia is between 4 p.m. and 6 p.m.
when people are returning from work, presumably in a tired and frustrated state.
The same people going to work in the morning hours have less than half as many
accidents. Fatigue and frustration could well be the cause also of the increase
in accidenté towards the end of each week. Whether driver temperament is the
real cause for the increased incidence of accidents at these periods, and, if

it is, what preventive measures, if any, may be taken, certainly warrants further

study.

The one contributory cause of accidents that is receiving perhaps the most at-
tention in B.C. today is alcohol. B.C. Motor Vehicle Branch statistics for 1966
show that of 77,685 drivers involved in accidents, 1,326 were impaired. Of those

impaired, 62 were involved in fatal accidents. In the same year there were 5,119

7. U.S. Department of Commerce, Bureau of Public Roads, Accidents on Main Rural
Highways Related to Speed, Driver and Vehicle, United States Government
Printing Office, Washington, D.C., 1964, pp. 16-17.
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convictions under Section 223 of the Criminal Code of Canada -- driving a motor

vehicle while ability impaired by alcohol or drugs.

A report prepared by Dr. Duncan Macpherson of the University of British Columbia's
Department of Surgery, and issued recently by the B.C. Division of the Canadian
Medical Association points out, however, that:

Not all drivers who have been drinking are charged with impaired driv-

ing. In fact such a charge is not laid by the police unless they feel
reasonably sure they can obtain a conviction.8

Dr. Macpherson bases this assumption on an intensive study of 344 consecutive
accidents in Vancouver. He discovered that in accidents resulting in serious or
moderate injury, where the driver was at fault, 63.8% of such drivers had been
drinking, and in those resulting in non-serious injury, 41.7% had been drinking.
The crux of his findings, however, is that only 5.2% of the drivers responsible
for these 344 accidents were charged with being impaired, yet 41.7% had consum-

ed alcohol just previous to the accident.

The B.C. Government, through its Attorney-General, is to be commended on the

steps that have been taken through Section 203 of the Motor-Vehicle Act whereby

law enforcement officers may decide arbitrarily that a driver has apparently had
such an amount of alcohol to drink that would result in his being a jeopardy to

public safety, and so his licence to drive is suspended immediately for 24 hours.

The civil rights of the driver are protected, in that, if he is in disagreement

with the police officer's decision, he may request a "breathalyzer®" test which,

8. Ex. 312. p.l.
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if it records an alcohol content of the blood as eight parts in ten thousand, or

more, indicates that he is to be considered as an impaired driver.

It would seem to the Commissioners that the .08% blood-alcohol maximum is not
meaningful to most drivers. It is imperative therefore, that more information
be made available to drivers as to how much drinking will lead to this blood

content.

The Motor Vehicle Branch published a pamphlet recently for this purpose, but the
Commissioners are of the opinion that pamphlets generally receive inadequate dis-
tribution and, if received,less adequate perusal. Further study might be given
to suggestions that spot broadcasts on T.V. be utilized; that a poster be placed
in a prominent position in all cocktail lounges and beer parlours; or, that a
special label be attached to all bottles sold through the B.C. Liquor Control
Board. Irrespective of which form of publicity is used, it should tell in

a positive manner the amount of various forms of alcoholic beverage that, con-
sumed by an average person, will result in a .08% reading and thus will lead to
impaired driving. As a positive approach it should say in effect: 'Yéu must not
drive within one hour of consuming a certain number of ounces of liquor, or of

cocktails, or glasses of beer.?

Further study is needed on all the implications with respect to the drinking
driver, but, at the same time, the problem of drinking pedestrians who are at
fault in causing automobile accidents cannot be ignored. In British Columbia in
1966, 33 pedestrians involved in automobile accidents were reported as being im-

paired as a result of drinking alcohol. Nine of them died and 24 were injured.

30
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Based on the results of a controlled investigation of adult pedestrians, fatally
injured by motor vehicles in Manhattan, by Dr. William Haddon Jr., M.D., M.P.H.
and associates, the indications are that the B.C. statistics on impaired pedes-
trians involved in accidents are as overly conservative as Dr. Macpherson found

to be the case with impaired drivers.?

In dealing with the effects of alcohol the possibility that drugs are also an in-
creasing factor in the cause of accidents must be taken into account. The use of
drugs refers not only to such as L.S.D. or heroin, but also to simple drugs in
common use such as antihistamines, tranquilizers, or barbiturates. Concern was

expressed recently in the Journal of the American Medical Association over the

lack of knowledge of the effect of these drugs on driving abiiity. This would
appear to justify the British Columbia Medical Association Being requested to
carry out a study on this matter and on the exten£ to which the doctors in this
province could Be expectea to advise the Superintendent of Motor Vehicles of
people who, in their opinion, for medical reasons and in the interest of public

safety, should not be permitted to drive.

Another contributor to automobile accidents that in recent months has gained
more attention is the automobile itself. The initial design of the vehicle, and
the safety features -~ or lack of them -- contained therein, has been the subject
of U.S. Senate investigation and, to a lesser extent, study by the Canadian Gov-
ernment Specifications Board. There can be little doubt that these investiga-

tions have, to a considerable degree, been brought about by Mr. Ralph Nader's

9. Haddon, W. Jr., M.D., Suchman, E.A., and Klein, D. Accident Research --
Methods and Approaches. Harper & Row, New York, 1964.




- 420 - Y

'best seller!', Unsafe at Any Speed.lo

It is quéstionable if any research by British Columbia on safety factors to be
embodied in new automobiles would result in automobile manufacturers catering

to this relatively restricted market. 4This is the responsibility of the Federal
Government. It is a recommendation by the Commissioners that the Superintendent
of Motor Vehicles, the Deputy Minister of Commegcial Transport, and the member
of the Highways Deparpment, who are the B.C. representatives on the Canadian
Government Specifications Board be iﬁstruqted to insist that more active demands
be made by this body to automobile manufacturers‘fegarding the minimum safety
requirements allowable in new cars for sale in Canada.

[4

In dealing with new cars involved in accidents, the severity of accident most
often results ffom‘a lack of safety fea£ures. In thé cause of accident it re-
sults more often from mechanical weaknesses and deficiencies in older, and more
particularly in second-hand cars. According to the Report of the Motor Vehicle
Branch there were in 1966 over 4,000 accidents attributable to the condition of
the vehicles involved. The initiation of Vehicle Testing Stations in British
Columbia is an important step towards correcting this situation and should be
extended on a province-wide basis at as early a date as possible. Until then it

would seem advisable to give priority to the testing of older vehicles.

Consideration should be given also to duplicating in this province the proposed
new legislation in Alberta that will require all dealers in second-hand cars to

sell them accompanied with an affidavit guaranteeing that certain basic named

10. R. Nader, Unsafe at Any Speed, Grossman Publishers, New York, 1965.
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parts have been tested and are in good roadworthy condition.

There are many other factors that contribute to the growing toll of automobile
accidents in British Columbia to which this Commission has not had time to give

adequate study -- many of them are enunciated in the 1966 Guide to Traffic

Safety issued by the Department of Defence Production, Ottawa. Much of the text
is speculative as to means of adequate prevention, as is most of the considerable
bibliography on this subject studied by this Commission. Most of the traffic
study carried out, and written about, in North America seems to have emanated
from the universities and its limitations are apparently the direct result of

inadequate funds being made available for complete research.

An illustration of this is the information that Cornell University, whose Auto-
motive Crash Injury Research (A.C.I.R.) is recognized as being as effective as
any in North America, was forced by lack of adequate funds to look for most of
its financing finally from the large automobile manufacturers. Ralph Nader,

in his book Qggafe at Any Speed, states that as a result of this the A.C.I.R.
must now, before publishing, submit its findings to these sponsors and rarely
publishes the name of the automobiles on which it finds mechanical or safety

deficiencies.

It is the opinion of the Commissioners that the Government of British Columbia
should set up a Safety Research Laboratory along lines similar to that main-
tained by the British Government at Harmondsworth, Middlesex. A Government-
owned laboratory, divorced from all bodies which could have a pecuniary interest
in matters connected with its investigation, and which could be financed by the

motorists of this province through a fraction of 1¢ per gallon tax on motive fuels,
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would go a long way toward reducing the present wasteful losses on the roads of
British Columbia. Driving conditions in this province differ considerably from

those in other provinces in many respects.

Such a program should cover research in three phases as has been summarized so
well by Dr. William Haddon Jr., of previous mention, and as covered in his re-
cent address to the 2lst Annual Meeting of the National Association of Indepen-
dent Insurers.

The first, or "initiation" phase, is the period before a crash or near
crash. At this time, such factors as drunken driving, mechanical and
medical factors, and improper road maintenance operate.

In the second, or crash phase, the results of the impact in injury and
death are determined substantially by the extent to which prior provi-
sion has been made for rendering the forces involved less abrupt. From
the program standpoint, this involves the better crash design of vehi-
cles and such well-proven measures as safety belts and crash helmets on
motorcyclists. It also involves such items as the proper crash design
of roadsides, modern guardrails, shielded bridge pillars and the re-
moval of obstacles likely to decelerate the crashing vehicle too ab-
ruptly for a favourable outcome. It also involves the designing and
building of vehicles to minimize the cost of the parts likely to be
damaged in crashes.

In the third, or '"cleanup'" phase, the problem is one of maximizing sal-
vage and of reducing the costs of doing so. Here the rapidity and qual-
ity of the post-accident response greatly determines the human losses in
many, if not most, serious accidents . . . . Yet in most parts of the
country this additional and vital aspect of any balanced highway safety
program scarcely is considered -- with disastrous results in death and
disability. Similarly, little scientific information is available and
little soundly-based activity is now underway to substantially reduce
the cost (once crashes have occurred) of repairing the property damage
that results in such huge bills to so many Americans . Al

It is not the intention of the Commissioners, in listing some of the causes of

accidents and the growing need for more research as to the best preventive

11. N.A.I.I. Proceedings, 2lst Annual Meeting. National Association of Indepen-
dent Insurers, Chicago, 1966, p. 100.
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measures, to discredit the work already being carried out with respect to traf-
fic safety. Nor is it an intention to deal with.the work being carried out in
this regard by the Royal Canadian Mounted Police, the Traffic Sections of the
Metropolitan Police Forces, and by the local law enforcement officials in rural
municipalities, towns and villages, which the Commissioners believe is mostly
good and governed only by the limitation of their numbers and the multiplicity

of the duties they are expected to perform.

Many public spirited citizens also give considerably of their time and finances
to programs of traffic safety. Not the least of these are the B.C. Safety Coun-
cil with its 23 Chapters throughout the Province, and the B.C. Automobile As-

sociation.

The B.C. Automobile Association offers in its Driver'Training Courses, through
the use of Simulator Cars in conjunction with coloured movie films with sound
track, a realistic experience in the techniques of handling all the types of
hazardous situations the driver could expect in actual driving. These courses,
at a nominal cost of from $8.00 to $15.00, provide not only training for begin-
ners that fills the gap between classroom ﬁheory gnd.ﬁhe actual dfiving'in traf-
fic, but also provide a "brush-up" in the skills and 'techniques for veteran
drivers. The only limitation on the advantages of this form of traffic safety
training is the limited number thét may be catered to by simulator units, each of

which costs in the neighbourhood of $37,000.

The B.C. Safety Counéil, which is a branch of the National Safety Council, re-
ceives half of its financing from the Provincial Government and half from public

donation. It sponsors and assists in such programs as the initial traffic safety
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rules to be taught to children of.elementary school age -- a national program en-
titled 'Elmer the Elephant!. It then follows up with a bicycle safety program
which it sponsors jointly with the B.C. Telephone Company. It is encouraging
that, through the Vancouver Traffic and Safety Council, there is now within all
Vancouver high schools an eight hours driver-training course for pupils in

Grade X. At the same time, this Council, in conjunction with the Canada Highway
Safety Council and the All Canada Insurance Federation, has arranged courses for

the teachers who will give this training.

Actual driver training is also provided in some high schools outside the Van-
couver area. At least one province -- Saskatchewan -- is establishing compulsory
driver training on a province-wide basis to be financed by a 1% premium tax on
automobile insurance. The North Vancouver Safety Council, on the other hand,
disagrees with driver training as part of the-school curriculum, and advocates
that the schools teach only the theory of responsibility din traffic whether as a
pedestrian, passenger, cyclist, or driver. This Safety Council would then re-
quire that all B.C. residents under age 21, and such other drivers over 21 whose
driving re;ords show repeated accidents or traffic infractions, should be trained
by a Driver Training Division of .the Provincial Government.

At this point it -should' be emphasized that the B.C. Motor Vehicle Branch is al-
ready encouraging.by individual letters to all drivers, irrespective of age,
whose records show repeated accidents and traffic violations that they should

take the 'driver refresher! courses being offered at the Vocational Training

Schools.

With respect to driver training schools, in both:theoretical and practical driv-
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ing, there is considerable disagreement between the interested parties as to
whether it should be part of the school syllabus or offered as an extra-

curricular course.

In the opinion of the Commissioners, all of the above varying theories and prac-
tices (while being proposed or carried out with the best of intentions) are,

through their confliction, wasteful in time, energy and money. Their considered
opinion is that, as suggested previously, themBritishwmColumbianGovernmentmshould
finance safety research, and should co-ordinate the programs that will make edu-

cation in traffic safety effective.

The Commissioners recommend that serious consideration be given to the following
proposals:

1. That only the theory of driver courtesy and godd safety habits as they
affect pedestrians, passengers, cyclists and drivers, be taught in
schoolwaswpartmofsthescurriculums To attempt to teach practical driv-
ing to all Grade X students in the province would, first of all, ap-
pear to be neither administratively nor financially possible. Even
though Canadian automobile manufacturers have offered to supply the
vehicles for training free of charge, property owners should not be
expected to finance the salaries of the more than 200 driver-teachers
that would be required. This figure for the required number of
teachers is arrived at as follows:

Current Total, Grade X students in B.C. 27,500

Total minimum time at wheel for each student 6 hrs.
Total instruction hours 165,000

Average hours per day driving L hrs.
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Approximate number of school days 200
Total hours per year per instructor 800
Instructors required (165,000 # 800) 206

The above total is developed on the assumption that an instructor would
teach three students at a time -- two listening to the instructor while
one drives but each student requiring a minimum of six hours actual driv-

ing under instruction.

An important objection foreseen to driver training in school is that
Grade X is one of the most important periods for students learning to
equip themselves for either post-secondary studies or adult employment
and the existing syllabus would not appear to allow time for six hours of
driving, plus twelve hours of observing while accompanying the driver and
instructor, plus such time as may be required for instruction in safety

theory.

That standards should be drawn up by the B.C. Motor Vehicle Branch for
all private driver training schools that will ensure their issuing uni-
form qualifying certification to student drivers. All instructors in
such schools must qualify in tests carried out by the Motor Vehicle
Branch before the school receives a licence to operate. It is under-
stood that such regulations are in the drafting stage in the Motor

Vehicle Branch at the present time.

That the present minimum age for issuing drivers licences in British

Columbirawshouldwbenraisedufrommagenlbutonagenl8nexcept where an ap-
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plicant between age 16 and 18 can produce a certificate of qualifica-

tion from an authorized private driving school.

4. That the aim should then be for all beginner-drivers to first obtain
qualifying certification from private driving schools before receiving
theirsdriving licencesnfrom the Motor Vehicle Branch. As it may not be
possible to put this into effect immediately due to lack of sufficient
driving school facilities, then (during the transition period and until
demand results in the required increase in the necessary number of such
schools) the Motor Vehicle Branch should announce in advance of each year
such additional age limits, starting at age 18, as available driving
school facilities would allow for compulsory training certification be-

fore issuance of driving licences.

There would be no resulting complaint because of the costs of such instruction

in private driving schools being required, as these would be compensated for by
lower automobile insurance premiums. Under current insurance practices the in-
surers already recognize the advantage of 'such training, by offering all young

people who qualify from recognized driving schools a 10% reduction in their

premiums.

Most beginners today are under age 25, and, because of the loss experience on
drivers between ages 16 and 25, everyone within these age limits today is rated
up, even though he may never have had an accident. . It may be that consideration
should be given to the possibility that anyone obtaining driving school certi-
fication should receive standard rated premiums for their classification until

such times as, either through the present system of accident experience, or
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preferably as a result of traffic violations, they warrant a premium increase.
By this formula all beginner-drivers who are certified by a recognized driving
school would commence being insured at a premium that would more than compensate

them for the expense of proper driving instruction.

The Commissioners are aware that current testing by the staff of the Motor
Vehicle Branch before the issuance of a driver's licence is, as far as it goes,
more stringent and comprehen;ive than.that practised in some other provinces and
elsewhere, but basipally it may be accomplished,(particularly by young people) by
the memorizing of a booklet on theory dealing primarily with a knowledge of traf-
fic signs. IThis is followed by_a short drive around a few blocks in which the
important feature is kndwledge_qf how to park the vehicle and Qow to give the re-
quired turning and stopping signa;si"fhe'applicant is not tested under condi-

tions of traffic congestion or of higﬁway driving.

If there is to ‘be an éffective'putting"down of the number of accidents and the
casualties resulting from the errors of young drivers, it is imperative that a
few lessons from a member of the family or a friend, and the memorizing of a
booklet, should not be considered adequate before turhing a new driver loose on’

the streets with a 200 horsepower !juggernaut!.

That the young driver warrants épecial attention is illustrated by" the 1966 ex~*
perience in British Columbia, which’shows that out of 931,823 licensed drivers,
180,227, or approximately 19%, were between theé ages of 16 and 25. This 19% of
drivers, however, was 1nvolved in 30% of all the reported automoblle acc1dents

9.3% of B.C. drlvers were under age 21 and were 1nvolved in 17% of the acc1-
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dents.12

Proper driving training prior to the issuance of a licence has proven of merit

where such research has been carried out.

For example, in a New York study, un-

trained drivers had approximately 25% more accidents and 50% more convictions

than trained drivers.l3

The operation of a motor vehicle is a complex and demanding skill and is aptly

described as follows by Leon Green, as quoted in the Keeton and 0'Connell book

Basic Protection for the Traffic Victim:

In the light of the data and problems, discussed briefly above, that affect traf-

fic safety, this Commission has concluded thatmsthenGovernmentwmofwBritishnColumbia

. The operator must observe the operation of other vehicles, front
and rear and to the sides -- those he is meeting, those that pass and
those that may cross his path. He must observe road signs, stop signs,
cautions, traffic lines, light signals and those of traffic officers.
He must observe his speed and that of others. He must watch for signals
of other motorists and give proper signals himself. He must know the
operating mechanisms of his machine, check their operations as he trav-
els and maintain his rapidly moving and complex machine under control
at all times. These and other duties may be required of him every mo-
ment of his travel, made specific for the particular situation, and all
over~topped by the common law duty to use reasonable care under all the
circumstances.l4

cannot fail to recognize the need for its assuming the responsibility in this

province for extensive research into the causes of automobile accidents, and the

like responsibility to instigate and co-ordinate programs that will help remove

thesencauses: Nor can the motorists in this province fail to accept the fact

12.
13.
14.

Annual Report, Motor Vehicle Branch, op. cit., pp. J8, J24.
Accident Facts, National Safety Council, Chicago, 1963, p. 89.

R.E. Keeton, J. O'Connell, Basic Protection for the Traffic Victim, Little,
Brown and Company, Toronto, 1965, pp. 16 and 17.
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that they should contribute to the financing of such an agency to make possible
greater road safety for themselves and their families. It will effect also a
financial saving through lower loss ratios, resulting in lower premiums to be

paid for automobile insurance.

The Commissioners wish to express their appreciation for the co-operation they
have received from the B.C. Motor Vehicle Branch and especially from its Super-
intendent, Raymond A. Hadfield, and to give credit to this Branch for the traffic
accident statistical data it maintains. They would, however, recommend that now
that the Department is equipped with a computer, and an experienced staff to op-
€rate it, more thought be given to programming that will result in refining
statistics so that these are of ultimate use in tracing the causes of accidents,
and so lead to their reduction. Some of the statistics currently published in

the Annual Report of the Motor Vehicle Branch do not appear to accomplish this.

For example, Table 19 in the current Report lists the number and seriousness of
accidents on different types of roads, i.e. Asphalt, Gravel, Concrete, Earth,
Brick or Cobble; but it does not give a comparative volume of traffic using these

various roads and thus this statistic serves little useful purpose.

Safety Responsibility Laws
Sections 83 to 120 comprise Part II of the B.C. Motgr-Vehicle Act, Chap. 27, 1965

and are listed in this Act under the heading 'Safety Responsibility'!. This head~
ing is actually a misnomer, for the sections contained therein do little towards
preventing accidents. Rather, they provide incentives for the owner of an auto-
mobile to become financially responsible before his car is involved in an acci-
dent and thereby assure that if the accident is caused through his negligence,

or the negligence of some other licensed driver permitted to drive his car, the
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victim will have the opportunity to recover.damages.

Section 83 of the Act makes provision for the automatic suspension of licenses

in the case of unsatisfied judgment. This suspension applies to all judgments
rendered against the individual by any court in Canada or the United States aris-
ing out of the ownership or operation of a motor vehicle by the individual. Sus-
pensions under this section remain in force until the judgment is satisfied to
the statutory limits, or the judgment-debtor makes arrangements for instalment

payments, and in every case the person'gives proof of financial responsibility.

This Section is applied also to those uninsureds on whose behalf the Traffic
Victims Indemnity Fund makes payment. It is not the intention of the Commis-
sioners to deal in detail at this stage of their Report with the Traffic Victims
Indemnity Fund as they are reporting on this plan for indemnifying victims of
negligent uninsured drivers, hit-and-run drivers, and the drivers of stolen vehi-
cles, in the next chapter. Sufficient be it at this point to draw attention to
the fact that approximately 90% of the drivers suspended under Section 83 of the

Motor-Vehicle Act have the claims against them paid by this Fund, although judg-

ment is rendered in only about 50% of these cases, and result in relatively few

suspensions.l5

The following Table 13:3 shows the suspensions under financial responsibility
requirements. Since suspension precedesfiling of proof in most cases, it indi-
cates the number of drivers to whom these have been applied. From this Table it

will be noted that unsatisfied judgments have accounted for less than 33% of

15. B.C. Motor Vehicle Branch estimate.
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suspensions. This is to be expected however, as, in the majority of cases, licence
suspension would be imposed at the time of the accident and thus would be covered

under Section 8.

TABLE 13:3

Suspensions Under Financial Responsibility Requirements, 1965 and 196616
Reason for Suspension 1965 | 1966
Unsatisfied Judgment (s. 83) 260 359
Accident (s. 84) — | 2,876 3,721
Conviction (s. 85) 7,121 5,973
Unsatisfactory Record (s. 86) L, 207 3,994
' Miscellaneous 131 124
Total 14,595 14,171

Under Section 84 of the Act, the registration of a vehicle involved in an ac-
cident is suspended unless:
(1) at the time of the occurrence the vehicle was a stoien vehicle or was
being operated without the consent of the owner,
(2) the vehicle Qas p;operly and legally parked,
(3) the only damage was to the person or property of the owner and driver
of the motor wvehicle, or
(4) the vehicle was covered by a valid motor vehicle liability insurance

card or a valid financial responsibility card.

Under Section 84, therefore, uninsured vehicles which are involved in accidents

have their registrations suspended until proof of financial responsibility is

16. Annual Reports, Motor Vehicles Branch, 1965, 1966, pp. M32, M33, J32, J33.
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filed regardless of who is at fault. It is from this provision that most of the
power of Safety Responsibility Laws is derived; an individual may obey traffic
laws and avoid fault, but he can do little to prevent accidents in which some
other is at fault. To avoid licence suspension, then, he will purchase liability

insurance.

Section 85 relates to suspensions for various offences. The offences leading to
suspension, and requirement of proof of financial responsibility before rein-
statement, are those of criminal negligence, failing to remain at the scene of
an accident, dangerous driving, driving while intoxicated, impaired driving,
driving while under suspension, and operation of a vehicle equipped with appa-
ratus for making a smoke screen. Table 13:3 indicates that a significant pro-

portion of suspensions is made under this section.

Section 86 of the Act confers powers of suspension upon the Superintendent and
_allows him to require proof of financial responsibility in the case of an un-
satisfactory driving record. This section is playing an increasingly important
part in the application of the Safety Responsibility Laws. As proof of finan-
cial responsibility may be required without the imposition of a licence suspen-
sion, Table 13:3 tends to underestimate the importance of this section. In 1966,
for example, 4,516 drivers were required by the Superintendent to file proof of
financial responsibility.17 Once proof of financial responsibility is required,
it must be maintained on a continuing basis. Section 90 (2) states:

. where proof of financial responsibility is required to be given
by any person, such proof must thereafter at all times be maintained

by such person.

17. B.C. Superintendent of Motor Vehicles, R.A. Hadfield.
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This section, however, is modified by Section 92 which allows release from fin-
ancial responsibility requirements at the discretion of the Superintendent, pro-
vided three years have passed since a suspension was made under Section 83, 85
or 86. In 1966, 12,963 drivers were released from the financial responsibility

requirements under Section 92.18

All of these statutes are administered by the Safety Responsibility Division of
the Motor Vehicle Branch. Upon notification of an unsatisfied judgment or a
conviction received from the courts, or an accident report from a police depart-
ment, or a settlement reported by T.V.I.F., the division notifies the driver in-
volved of intent to suspend, or of intent to continue the suspension, unless
proof of financial responsibility is filed. Such proof may be in the form of a
certificate of insurance, a bond, or cash and securities. Almost all those re-
quired to demonstrate financial responsibility do so by a certificate of insur-

ance. About 80% of these find themselves forced to do so through 'Assigned Risk

Insurance'.19

Through the certificates of insurance the division is able to haintain a con-
tinuing check that insurance is in force. If an insured cancels or fails to re-
new, the insurer notifies the division in order to be released from liability.
The division then contacts the driver concerned and, if alternate proof of fin-
ancial responsibility is not forthcoming, suspends the driver's licence and the

registration of any vehicle owned by the individual.

18. Annual Report, op. cit., p. J33. The comparable figure for 1965 was 5,661
and for 1967, 4,203. The unusually high number of releases in 1966 was the
result of a policy change affecting drivers convicted of careless driving.

19. Motor Vehicle Branch estimate.

31
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The most serious problem facing the division, in the application of this section,
is that many of these drivers are then difficult to locate. It is estimated by
the Motor Vehicle Branch that 20% of them change address each year and the
chronic offenders artfully avoid both letters and police inquiries. Eventually,
however, most offenders are located, and (aside from these difficulties) the pro-

cedure is highly effective.

It will be recognized from this brief summary of Part II of the B.C. Motor-
Vehicle Act that it should have been more correctly headed 'Financial Responsi-
bility! rather than 'Safety Responsibility! and that its primary purpose is to
round out the effectiveness of the tort system of compensation as it applies to

automobile accidents.

Tort is a civil wrong, other than a breach of contract, for which a court of
law will afford legal relief. An example is that of injuring another by an act
of negligence in driving an automobile. Such matter, however, may result in

reference to, and action in, both tort and criminal law.

Tort liability was established on the premise that if an individual by his negli-
gence causes injury, death, or property loss to an innocent victim, he should be
required to pay compensation commensurate with such loss. However, because of
the potential seriousness of economic losses arising out of automobile accidents,
few individuals are in a position to provide this possible compensation unless
they are covered by liability insurance. If all motorists carried liability in-

surance there would be no need for such financial responsibility legislation.

These sections of Part II of the Motor-Vehicle Act may be said to induce rather
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than compel motorists to be financially responsible. They do not result in all
automobile owners carrying automobile insurance. As was illustrated earlier in
Chapter 11 an estimated 10% of automobile owners in British Columbia are unin-
sured. This gap in the provision of full tort compensation is at present taken
up by the Traffic Victims Indemnity Fund. An exception exists, however, for
those British Columbia residents who are unfortunate enough to be the victims of
uninsured or hit-and-run drivers while in foreign jurisdictions that do not pro-

vide benefits similar to those of T.V.I.F.

On the basis of the automobile insurance system in effect today the conclusion

may be only that the Sections of Part II of the Motor-Vehicle Act are good and

effective legislation. They are, however, based on the use of third party lia-
bility coverage and the use of tort law, both of which will be dealt with in
greater depth elsewhere in this report, along with suggested alternatives that

could result in a re-writing of the part of the B.C. Motor-Vehicle Act entitled

'Safety Responsibility?'.

There is little substance to the argument that present Safety Responsibility
laws promote traffic safety. It is the penalties and the threat of licence sus-
pension that deters unsafe and illegal driving -- not the possibility of being

required to establish financial responsibility.

The framers of this Act no doubt had this in mind, for Section 85 of Part II of

the B.C. Motor-Vehicle Act grants power to the Superintendent of Motor Vehicles

to suspend the drivers' licences of persons convicted under the following sec-

tions of the Criminal Code of Canada:

Sec. 192 - Causing death by criminal negligence.
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Sec. 193 - Causing bodily harm through criminal negligence.

Sec. 221 - Failure to stop at the scene of an accident with the intent
to escape liability. (This section also includes dangerous
driving).

Sec. 222 - Driving while intoxicated from the use of alcohol or drugs.

Sec. 223 - Impaired driving as a result of alcohol or drugs.

Sec. 225 - Driving while disqualified or prohibited from driving a
motor vehicle, or when licence is suspended.

Sec. 226 - Driving a motor vehicle equipped with a smoke screen.

The Motor-Vehicle Act provides that, in order for the Superintendent to carry out

suspensions under these sections of the Criminal Code, Magistrates, Justices of
the Peace, Registrars, or Clerks of Court shall immediately after conviction for-
ward to the Superintendent, a transcript, certificate, or certified copy of such

conviction.

In addition to the above causes for licence suspension, Section 86 of the Motor-
Vehicle Act permits the Superintendent of Motor Vehicles to refuse issuance, or
to suspend licences, for failure to comply with any requirement of the Motor-
Vehicle Act, or for any other cause which in his discretion he deems reasonable,
based on inspection of the person's driving record and on any other information
he has respecting the person's ability to drive. All of this he may do without

obligation to hold any formal, public or other hearing.

The power of the Superintendent in this respect applies not only to suspension
under the 'Financial Responsibility Regulationst! of the Act, but also to viola-
tions under Part II of the Act, headed 'Traffic Regulations'!. The sections most
commonly referred to are:-

Sec., 128 - Driving without due care and attention.

Sec. 140 - 142: Contravening speed regulations.
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At the present time both the Courts directly, and the Superintendent of Motor
Vehicles, use these powers extensively as a means of deterring unsafe and ille-
gal driving. In 1966, a total of 19,240 B.C. drivers! licences were suspended
for varying periods. Out of this total, Court Orders suspended 5,069, and under
Financial Responsibility requirements the Superintendent of Motor Vehicles sus-—
pended 14,171. In the same year a total of 19,073 drivers' licences were rein-
stated.?0 The Commissioners are concerned as to whether some of these drivers
should have been issued with licences in the first place, and whether a number

of these suspensions were of sufficient duration.

With the intention of encouraging more adequate suspension periods and the at-
tainment of greater uniformity of penalty the Superintendent has supplied the
Courts with a table of criminal offences and the period of suspension that

should apply to each or to a combination of such offences.

This suspension guide does not take into considération other types of infractions.
The current practice when a conviction other than those in the suspension guide
is received, is that a review is made in the Motor Vehicle Branch of the driver's
previous record. Warning letters are customarily sent to the driver after a

single Motor-Vehicle Act conviction under Sec. 138, or two other M.V.A. convic-

tions spaced a year apart. In some cases the driver is interviewed by the
Driver's Improvement Section to determine the circumstances surrounding the con-
viction. This may result in his being placed on probatiop for a period of one

year.

20. Motor Vehicles Branch, Annual Report, op. cit., pp. J32, J33.
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As an administrative aid in the practice of warning, probation, and suspension,
the B.C. .Motor Vehicle Branch has developed a point system. Similar point sys-
tems are widely used throughout North America; in fact, variants of the point
system used in British Columbia have been implemented in six Canadian provinces
and in thirty-two states in the United States. Point systems should perform two
main functions. The first is mainly an administrative one, in that it provides
established criteria by which the potentially dangerous driver may be identified
and encouraged to improve his driving, or alternatively, have his driving priv-
ileges suspended. On this function the administrator of the points system in
Manitoba has this to say:-

The point system is no better or worse than any other system of review-

ing driver records. We have merely found it to be more effective in

doing this job. This is particularly true when driver records are

stored on tapes .

It has a further advantage in that there is a great uniformity of ac-

tion taken because the system has sufficient flexibility to adjust the

number of points upwards or downwards . . . . It is also sensitive to

the involvement rate of all drivers, in that if experience shows that

a certain number of accidents or convictions within a prescribed period

of time exceed the norm then the system can be quickly adjusted to re-
flect those changes.21

The second and eaually impértant function of ghe‘point system is to deter re-
peated violations and careless driving. While there are no data available on
this psychological effect, the general experience ié that a point system can
act as a strong deterrent. There is good reason to believe that most drivers
are more concerned that they may have a certain number of demérits recorded
against them,which could result in the suspension 6f their licences, than

they are in the outlay of fines for traffic violations.

21. P. Dygala, Deputy Registrar, Manitoba Safety Division and Driver Improve—
ment Clinic, in a letter dated May 19, 1967, p. 3.
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The Superintendent of Motor Vehicles in British Columbia has stated that people
who continuously commit traffic violations are those who generally have repeti-
tive accident experience. He based this opinion on surveys of current drivers?
files, because, unfortunately, there have been no past continuous and supporting

data maintained.

The point system currently in use by the B.C. Motor Vehicle Branch results in a
warning being given to a driver if he attains six demerit points, and an adjudi-
cation as to his licence being suspended when his traffic violations result in
nine or more points. The motorist with demerits, by improving his driving re-
cord may also earn credits so that his record is expunged if in one year he has
three or less demerit points. If he had four or more demerit points, these will
be deleted from his record after three years of driving without a further traffic

offence.

The Commissioners find no reason to criticize either the 'suspension guide' to
the Courts or the basis established for the 'point system! used by the British
Columbia Motor Vehicle Branch insofar as it goes; but, as was pointed out pre-
viously, a prime purpose of these systems is to deter drivers from employing
careless and bad driving habits. This cannot be achieved unless B.C. motorists
are made fully aware of the fact that their traffic violations may lead to the

suspension of their drivers! licences.

There may be some advantage to maintaining a confidential aspect to the 'Suspen-
sion Guide'!, for it is only a recommendation between the Superintendent of Motor
Vehicles and the Magistrate. But it fails to attain its potential value if the

main purpose is to prevent accidents and traffic violations, rather than only to
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attain uniformity of penalty after these have happened.

The Commissioners see no justification for drivers not being made acquainted
fully with the Demerit Point System as is the current policy in British Columbia.
This is especially true as the threat of driver's licence suspension is more
meaningful to most than the payment of fines. The need for open publication in
detail of the existing point system would appear to be all the more necessary in
view of the new practice adopted in this province of no longer noting traffic

violations on the motorist's licence.

Two reasons have been given for this last action. The official one given is
that it is an embarrassment to a citizen when he produces his driver's licence
as a means of identification, if it lists clearly the frequency with which he
has violated traffic safety laws. The second, and unofficial reason that has
come to the Commissioners' attention is that shortly after receiving the current
issue of their drivers' licences some motorists have wrongfully made representa-
tions to the Motor Vehicle Branch that they have lost their original licence and
were applying for a replacement. Their practice then was to have any violations
listed on the original licence, and to keep the replacement on which there were
no entries both for purposes of identification and to produce when stopped by
the police for a minor traffic law infringement. In the latter case their hope
is that they may "get off" with a warning because it was supposedly a first

offence.

It is the opinion of the Commissioners that one of the most effective means of
assuring that people will obey traffic laws, will drive defensively and avoid

accidents, and thus will benefit from lower automobile insurance cost, is through
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first, the threat of resulting embarrassment, and secondly, the possibility of
suspension of their driving privilege. With this in mind, the Commissioners be-
lieve that consideration should be given to reverting to the issuance of yearly
licence cards, allotment of demerit points, and the use of three or four dif-
ferently coloured driver's licence cards to reflect the status of the driver in-
sofar as accidents and traffic violations are concerned. Without enlarging on
this in detail at this point, the thinking is that those with the highest permis-
sible amount of demerit points would have a red licence card, and that any ac-
cumulation of demerit points in excess of the maximum for a red cardshould re-

sult automatically in licence suspension.

The extent to which the problems of traffic safety pervade much of the field of
automobile insurance has caused the Commissioners to consider carefully two par-
ticular aspects of this subject:

1. Whether, in future, traffic violations should be a basis for 'rating up'
insurance premiums instead of the present practice of 'rating up' by
reason of automobile accidents already experienced, or whether the two
factors should be used in conjunction; and,

2. Whether insurance should be on the driver, rather than on the motor
vehicle as at present.

In both questions, the use of 3 demerit point system, and of colour-graded driv-

ers?! licences, 1is taken into consideration.

The results of the Commissioners'! studies, their conclusion and recommendations,

will be dealt with in detail later in this Report.
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CHAPTER
14

THE OPERATION OF ARRANGEMENTS WITH THE TRAFFIC VICTIMS INDEMNITY FUND
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CHAPTER 14

Term of Reference (d):

THE OPERATION OF ARRANGEMENTS WITH THE TRAFFIC VICTIMS INDEMNITY FUND

The Traffic Victims Indemnity Fund, as utilized in British Columbia in 1967, is
operated by the insurance underwriters of this province. Its purpose is to
provide compensation to the automobile accident victims of uninsured, financial-

ly irresponsible drivers, hit-and-run drivers and drivers of stolen vehicles.

Plans providing similar compensation are in effect in all provinces of Canada
and ip some of the states in the United States of America. In five provinces
the plan generally known as the Unsatisfied Judgment Fund is operated by the
provincial governments of Alberta, Saskatchewan, Manitoba, Ontario and New

Brunswick.

The initial action in Canada for a program of restitution to these victims en-
sued from a report filed in 1944 by a committee appointed by the Honourable
James O. Mclenaghen, K. C., Attorney-General of the Province of Manitoba. It
was followed by embodying legislation enacted in Manitoba in 1945, and later in

Ontario in 1947.

In 1947, by Section 105-108 of the Motor-Vehicle Act Amendment Act, the basic

framework of the Unsatisfied Judgment Fund was established in British Columbia.

It was intended, through Sec. 105 (1) (now Sec. 107 (1)1) that the fund would

be financed by the imposition of a fee not to exceed $1.00. This was to be

1. When the section number 105 was changed to 107 (1) the fee was increased
to $5.00.
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collected by the government in excess of the annual motor vehicle licence fee.

However, Sections 105 to 108 of the B. C. Motor-Vehicle Act Amendment Act, 1947,

were noteproclaimed and the Unsatisfied Judgment Fund in B. C., as a government
operated scheme, did not come into existence. Inmitssplacenthenlicensedvauto=
mobile insurance writers in B. C. obtained the government's agreement for the
. Unsatisfied Judgment Fund to be operated and financed by the industry. On this
basis the fund, modelled on the unproclaimed legislation, came into effect on

February lst, 1948.

The Commissioners have been unable to determine to their satisfaction why the
decision was made to change from a government operated plan to one financed and
administered by the insurance companies licensed in this Province. The industry
argued that there was an advantage to be gained through industry operation
because of the ability of its members to draw on their adjustment and settle-
ment experience which would tend towards increased efficiency. There is, how-
ever, every reason to believe that implicit in the industry's desire to relieve
the government of the operation of this fund was a fear that government opera-

tion might create the first step toward entry of the state into the insurance

market.

Under cross-examination by Commission Counsel, Mr. K. F. V. Malthouse, Director

of T. V. I. F. said:

RAE: . . . Now can you be specific and say why the Insurance Industry
did not wish to have that proclaimed?

MALTHOUSE: I don't believe the Insurance Industry would want to see a
gathering of funds in Government hands. The Insurance Industry in
offering to operate a fund feels that it is pretty close to insurance
business and the funds are matters of settling claims, for instance.

2. LL/5191.
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Again, in speaking of insurance coverage, members of the panel of witnesses for
All Canada Insurance Federation replied to questioning by Commission Counsel as
follows:
RAE: Maybe you will agree with this, "If all provinces in Canada make
this coverage mandatory, all Canadians will be covered for these
scheduled benefits by either the insurance industry or provincial un-
satisfied judgment funds. Certainly there is apprehension as to the
dangers created for the industry by this blanket coverage of the public."
I suppose that the danger that the industry apprehended there is the
government in the business?
MAKIN: Yes.
PARKIN: Yes.3
The Commissioners have drawn their own conclusions from the foregoing, as

indicated above.

Irrespective of what may have been the reason, the Commissioners find little
cause to question or criticise the actual "administration" of the current
Traffic Victims Indemnity Fund and they have taken note of the improvements and
added protection given over the years to automobile drivers and pedestrians who
have been the faultless victims of accidents caused by uninsured or unknown

drivers.

The following are the more important improvements embodied since the inception
of the Fund:

1948 Inception of the Unsatisfied Judgment Fund, with the maximum payment in
one accident of $5,000 to one person or $10,000 to two or more persons.

1955 The incorporation of the "Intervention Section' which by proclamation
of Section 116 A (now Sec. 106 G) of the B. C. Motor-Vehicle Act
permitted the Attorney-General to intervene and to defend actions for
damages caused by motor vehicle accident under the terms of the Un-
satisfied Judgment Fund.

3. 53/6246-7.
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Hitherto the Fund had been faced with numerous claims which had
proceeded to judgment in default of appearance or defence, the only
hearings being an uncontested trial by way of assessment of damages.
Yet in a number of cases it was found, after investigation, there was
a defence on the merits of the case, while in others the quantum of
damages was questionable.

The fund was relieved from liability to pay claims where an insurance
company was either liable or subrogated (Sec. 106 A, Motor-Vehicle Act).

The limits were increased to $10,000 for one person, or $20,000 for two
or more persons.

The protection under the Fund was extended to cover the victim of hit-
and-run drivers and the unknown drivers of stolen vehicles, (or those
without financial responsibility), by Secs. 108 A - 108 D and 108 F

of the Motor-Vehicle Act (now all of Sec. 108).

Section 108 (2) requires the victim or his beneficiary to satisfy a
Judge that the facts were such as would have given rise to a good
cause of action against a responsible owner or driver, and that all
reasonable efforts have been made to identify the driver without
success.

Because of the very nature of these accidents there is a possible
danger of fraudulent claims. Therefore, hit-and-run cases are care-
fully scrutinized in line with the requirement of the Act and the reg-
ulations under the Act. Presumably it is because of this danger that
property claims are not payable in hit-and-run accidents.

The protection under the Unsatigsfied Judgment Fund was extended to
include property damage (except that caused by hit-and-run drivers)
but subject to a deductible sum of $200,00.

The same year also saw the replacement of the Unsatisfied Judgment
Fund by an Act of the Legislature entitled the Traffic Victims Indemnity
Fund Act, C. 63, 1961.

An all~inclusive limit for one or more persons of $25,000 was established,
with the provision that claims arising out of bodily injury or death
would have priority to a maximum of $20,000 with a property damage max-
imum of $5,000.

The limits were increased to an inclusive amount of $35,000 with the
maximum for bodily injury or death $30,000, and property damage $5,000.

The Fund became liable for bodlly injury claims amounting to less than
$100, for which it had not been in the past.

Limits were increased to $50,000 with claims arising out of bodily
injury for one or more persons having priority up to $45,000 and a
property damage maximum of $5,000.
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The Traffic Victims Indemnity Fund, as it has been named since 1961, permits
all innocent victims of uninsured drivers, hit-and-run drivers, and drivers of
stolen vehicles to seek compensation; but the claimant must furnish reasonable

proof that the negligent party is without assets.

T. V. I. F. provides maximum benefits in line with the statutory minimum cover-
age for insurance contracts as they apply to third party liability and property
damage, namely $50,000 in respect of a single accident. Bodily injury claims
have a priority up to $45,000 and property damage claims to $5,000. The only
deviation between these statutory minimums for insurance and T. V. I. F. limits
is that the Traffic Victims Indemnity Fund has a $200.00 deductible on property

damage.

Because of the danger of fraud or collusion the Fund is not availahle for
compensation for loss through property damage on reported "hit-and-run" or
"stolen vehicle" cases. In such circumstances the claimant, provided he carried
collision insurance, would claim against his own insurer. Under present prac-
tice, in most cases, this would result in his file showing an accident-record,

and his future premiums being rated up for a limited number of years.

Section 106 A of the Motor-Vehicle Act of B. C., 1965, Chapter 27, also exempts

the Traffic Victims Indemnity Fund from liability to an insurer by reason of

the existence of an insurance policy covering the victim. The Fund excludes any
claims made on behalf of Federal, Provincial and Municipal Governments; or by
Crown Agencies, or by employers in respect of the loss of services of an employ-~
ee, The Commissioners have been informed that the reason for these exemptions

in Sec. 106 A of the Act is that in none of the foregoing circumstances could a
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real element of hardship be said to exist.

The lMotor-Vehicle Act provides for two basic forms of T.V.I.F. settlement;

(a) by court judgment, and (b) by negotiation.

Court settlements are classified as: contested cases, judgment by default, and
hit-and-run claims. In a contested action the claimant files his claim before
the court, with evidence of the lack of assets on the part of the driver who is
claimed to be responsible for the accident. If after investigation the claim
is found valid, payment is made to the victim. The T.V.I.F. then attempts to

arrange terms of recovery from the judgment debtor.

In a case where the party alleged to have been negligent chooses to enter no
defence, the plaintiff must file an intention to claim with T.V.I.F. The
Traffic Victims Indemnity Fund may enter an appearance on behalf of, and in the
name of, the defendant and take such steps as a defendant would normally have
taken in a court action. Similar procedure applies to court action in which

the identity of the defendant is unknown or the vehicle was stolen.

The plaintiff must notify the Attorney-General of his intent to initiate an
action within ten months from the date the damages wére sustained. "The case
then proceeds before the Courts with the Attorney-~General as nominal defendant.
If the identity of the negligent party is determined later, he is deemed to be

the judgment debtor.

Section 106 F of the Motor-Vehicle Act also provides for negotiated settlements,

as in many circumstances it is possible to establish both liability and quantum
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for damages without resorting to the Courts. 1In such cases, and if the defen-
dent participates in the negotiations, not only must T.V.I.F. consent to the
terms of settlement, but must receive also the approval of an appointee of the

Attorney-General.

In accidents involving a hit-and-run driver, or the driver of a stolen vehicle,
where there is no doubt as to the liability of the third party, and in cases
where a known defendent refuses to co-operate, the Fund may negotiate on behalf
of the Attorney-General. These settlements are binding and in those cases where
there is a known defendent or where the identity of the unknown third party is

later discovered, the settlement debtor is deemed to be the judgment debtor.

Payment of the compensation to the victim, as agreed upon by negotiation, or as
decided upon by the Courts, under any one of the above procedures, is made from
the Traffic Victims Indemnity Fund. An attempt is then made by the T.V.I.F. to
establish a basis for collecting from the negligent driver reimbursement to the
Fund of the amount paid out on his behalf. The methods used in the establish-
ment of compensation for the victim, and those used in the negotiation of re-
payment by the responsible party, have both come under a certain amount of

critical comment.

In the first instance the criticism is not levied against the Fund but rather

against Section 106 B (5) of the Motor-Vehicle Act which states:

The amount included in a payment for costs of an action that have
been allowed by an order of the court shall not exceed the amount
of the actual disbursements and one half of the fees as taxed on
a party-and-party basis.
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Party and party costs are included in the portion of a judgment allowed for
legal fees. It is well to recognize that the amounts of costs which may be
awarded are detailed in tariffs of costs specified in rules of court. Regardless
of the amount the judgment creditor actually pays his solicitor, the court awards

for 1ega1vfees must be based on these tariffs.

The point under criticism is that, in normal court actions, party and party
costs are awarded in full to the plaintiff should he succeed in his action,

whereas by authority of the above section of the Motor-Vehicle Act the Traffic

Victims Indemnity Fund pays only half of the party and party costs leaving the

victim to pay the balance out of his compensation.

The reason given for this provision is that it should safeguard T.V.I.F. from
unnecessary litigation. It should deter a potential claimant from bringing to

the courts a spurious action involving the Fund.

However, it appears to the Commissioners that this is an unrealistic argument.
A potential 1litigant in normal court action knows that if his claim is rejected

he must bear all legal costs.

Particularly in instances involving small claims, there is the further concern
that, because by regulation he must pay half the party and party costs, the
victim is discouraged from utilizing the benefits of the Fund. As a result he
remains uncompensated, even though the claim he shouldlhave made is valid.

Rightly or wrongly he fears the legal costs involved in pressing the claim,

As one legal witness before the Commission stated:
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.. This Provision does not safeguard the Fund from unnecessary
Litigation, but merely involves it in acrimonious disputes of
calculation and adjustment.h

If the current system of the Traffic Viectims Indemnity Fund is to be continued

the Commissioners recommend that Section B (5) of the Motor-Vehicle Act be

amended so as to provide that the Traffic Viectims Indemnity Fund pay legal fees

on a full party and party basis.

The procedure used by the Traffic Victims Indemnity Fund when negotiating with
the known negligent driver for repayment of the compensation paid out on his

behalf has come under some criticism insofar as small claims are concerned.

First of all, it is well we recognize that based on the initial 5 years exper-
ience of T.V.I.F. up to March 1966 only $241,512 had been recovered from the
parties responsible for the accidents as against a total of $3,607,605 paid in
claims by the Fund. This does not give the complete picture, however, for at
present there is a total of 176 judgment or settlement debtors paying T.V.I.F.

monthly repayments ranging from $5.00 to $75.00.

While much of the discrepancy between claims and recoveries is caused by drivers
who are unknown, part of the balance is attributable to the system of 'write

off" practised on small claims.

"Write off", or the relieving of the negligent driver from refunding to T.V.I.F.,

applies principally to small collision or property damage claims and such action

L. Ex. 227, p. 8.
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is justified by the Fund on the basis that it is less costly and time consuming

than to take the necessary procedure against the negligent party.

An uninsured motorist in present circumstances may continue to drive and there-
by possibly involve the T.V.I.F. in further loss, if the "write-off" procedure
is uséd. The reasoning regarding the practicality of "write-off", as suggested
in the preceding paragraph, has overlooked this possibility. Care should be
taken to see that the uninsured motorist does not gain such an advantage over
those who prudently and properly carry insurance. Both the uninsured and the
insured should be subject to the suspension of licence until any judgment has
been satisfied, and clearance has been obtained from the Superintendent of

Motor Vehicles that proof of future financial responsibility has been given.

In all other T.V.I.F. cases vehicle licences are suspended until the negligent
driver has filed proof of his future financial responsibility for accidents.
Upon notification of an unsatisfied judgment or settlement from T.V.I.F. the
Safety Responsibility Division of the Motor Vehicle Branch notifies the driver
involved of intent to suspend or of intent to continue suspension unless proof
of financial responsibility is filed. Such proof may be in the form of either
an auvtomobile insurance policy, a bond, or cash and securities. The Commission-
ers understand that -a considerable percentage of the necessary proof of finan-
cial responsibility has heretofore been provided by the wrongdoer obtaining in-

surance through the Assigned Risk Plan.

The Commissioners have noted the procedure being carried out in following up
these cases in order to maintain a continuing check that insurance is kept in

force following a release from suspension. If an insured cancels or fails to



- LS54 -

renew, the insurance company notifies the Motor Vehicle Branch, and the Safety
Responsibility Division then contacts the driver for immediate proof of alter-
native financial responsibility. If this is not produced, both the driver's

Yicence and the registration of any vehicle he owns is suspended.

There are no accurate records of the number of uninsured venicles currently
being driven in British Columbia. The insurance industry gave an estimate that
3.88% of B. C. motor vehicles were uninsured. This was based on their totalling
within a given period the number of vehicles involved in accidents of which, at
time of accident, the drivers were reported as unable to show insurability.
From this they deducted those who later were able to prove that they had indeed
been covered by insurance; they then compared this total with that of the total
registered vehicles and derived the figure of 3.88%. This,however, is only the
percentage of uninsured vehicles discovered as a result of being involved in an
accident. It is no criterion as to the number of uninsured who were not in-
volved in any accidents. It is apparent that 3.88% total uninsured is a low

estimate.

On the other hand, the spokesman for a Vanccuver taxi insurance pool stated that
every fifth or sixth accident in which its cabs were involved was with an un-
insured vehicle.’ This estimate was substantiated to a considerable extent by
the insurer of this taxi pool who stated that out of 252 recoverable claim

files 35 involved uninsured motorists. This would indicate an uninsured per-
centage of 13.88%. Again, this represented only those discovered as the result

of being involved in accidents. It might be assumed, as above, that this per-

5. 8/898.
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centage 1s also an underestimate, except for the fact that taxis, because of

their continual use on the road, are more subject to accident involvement than
other vehicles and their heavy driving use at night may bring them into greater
contact with uninsured vehicles. The Commissioners are of the opinion that, as

an estimate of total uninsured vehicles, the 13.88% is too high.

Research by the Commission indicates that a figure of 10% of the total vehicles
in British Columbia being uninsured is a more realistic figure.6 This estimate
is derived from comparing the average total number of vehicles in operation at
the beginning and at the end of 1965 with the weighted average of vehicles in-

sured under third party liability in the same year.

There can be little doubt that some form of rigidly enforced compulsory insur-
ance would reduce considerably the number of uninsured vehicles on B. C. roads
and would remove a large percentage of the claims that today are paid by the

Traffic Victims Indemnity Fund.

In the years 1951-1961 the previous Unsatisfied Judgment Fund paid out in claims
a total of $717,469. As a result of increased benefits and an increase in the
type of accidents covered, the Traffic Victims Indemnity Fund has since then
increased greatly the amount paid in compensation to victims of negligent un-
insured drivers, hit-and-run drivers, and drivers of stolen vehicles as demon-

strated in the following table.

6. Chapter 11 covering Term of Reference (c).
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TABLE 14:1

Payments in Compensation, by Year, From Traffic Victims Indemnity Fund
Year No. of Claims Paid Amount Paid |

1 June 61 - 31 May 62 147 $ 182,597.41

1 June 62 - 31 May 63 222 491,400.28

1 June 63 - 31 May 64 243 510,300.99

1 June 64 - 31 May 65 220 614,538.43

1 June 65 - 31 Dec.b5% 111 371,365.24

1 Jan. 66 - 31 Dec.66 — 1,018,548.00

$3,488,750.35

s Changed to conform with fiscal year of insurers.

The method currently used in financing the T.V.I.F. is that the Fund, in
consultation with Mr, C. L. Wilcken, Actuary of Canadian Underwriters' Assoc=-
iation, estimates for the coming year the amount that will be required to pay
all claims, plus the cost of administration, less the amount of restitution
expected to be collected during the year from known drivers on whose behalf
past claims have been paid. This total expected cost for the year for T.V.I.F.
is expressed as a percentage of all companies' expected sales during the coming
year of third party liability insurance. This percentage is added to the in-
dicated Canadian Underwriters! Association premiums, and then adjusted by other

companies which deviate from C. U. A. rates.

For example, the percentage being added currently is 2%. If the premium that
normally would be charged by a company for third party liability on a specified

risk is $100, the premium actually charged would be $100 plus 2% or $102.

It would seem reasonable that these funds collected from insureds for T.V.I.F.
operations should be passed on to the T.V.I.F. as collected. Available evidence

suggests that there is little correlation between assessments made on insureds
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and assessmentis made on insurers. Although there appears no reason to doubt
that the net assessments on insureds will in the long run be equalled by assess=-

ments on insurers, the timing of payments to the T.V.I.F. is questionable.

The insurers hold moneys collected from insureds for T.V.I.F. operations for a
period of several months, often more than a year, befofe turning them over to
the T.V.I.F. to meet past or expected expenses. In the interim these funds are
available to the insurance companies for investment. This provides an addition--

al source of revenue to the insurers.

In April 1964, for example, the insurers were assessed 2.8% of 1963 premiums
($700,000) which provided sufficient moneys to carry the Fund until May 31,
1965. They were not assessed again until February 1966 when they were assessed
1.4% of 1964 premiums ($385,297), to cover expenditures made by the fund up to
December 31, 1965.7 In the interim the insurers had collected net assessments

from insureds, on 1964 and 1965 premiums, of approximately $1,h51,OOO.8

The Traffic Victims Indemnity Fund has relied on bank overdrafts to cover its
day-by-day financing.9 In order to repay the bank it has collected periodical-
ly the necessary amount pro rata from each insurance company in the ratio of

the company's third party liability sales to the industry's total B. C. sales.

It appears that to a considerable extent this practice continues., This is

7. Bx. 163 and IEx. 14l.
8. In a letter from C. L. Wilcken dated June 8, 1968.

9. 42/5115-6.
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evidenced by the expenditure in 1966 of $40,878 for interest and bank charges.
As of December 31, 1966 the Fund had Bank Loans outstanding and Notes Payable

in the amount of $782,500.10

As stated earlier, the Commissioners find no serious cause for criticism of the
current administration of the Traffic Victims Indemnity Fund. Criticism has
been voiced of the fact that there has been insufficient publicity given to the
availability of this Fund as the means of compensation for loss to innocent
drivers and pedestrians from accidents caused through the negligence of unin-

sured drivers, hit-and-run drivers, and drivers of stolen vehicles.

It must be recognized that if existing plans of automobile insurance were made
effective in the future on a compulsory basis in B. C. there would yet be a
need for such a Fund. Compulsory insurance in British Columbia would not pre-~
vent the driver of an uninsured vehicle licensed in an outside province or
state, injuring through his negligence a B. C. resident while driving within
this Province. The increasing tourist attraction of the scenic beauty of this
Province can only tend to an increase in exposure to accidents of such circum-
stance. Nor will compulsory insurance assure compensation to innocent victims
of hit-and~run drivers. The institution of compulsory insurance does not in
itself prevent all people from breaking the law. However, at least a smaller

percentage of accidents being caused by uninsured drivers might be expected.

The Commissioners are of the opinion that the current method of financing this

Fund 1s inequitable. The responsible drivers who insure their own vehicles

10. Ex. 322.
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against third party liability should not be expected to pay for the losses

caused by irresponsible, uninsured drivers.

A further inequity is created by the addition to premiums each year of a fixed
percentage of the premium to cover the cost of PuVeduBs The inequity results
from the fact that the higher the premium an insured pays, whether this be
because he is rated in a higher classification or because he desires to insure
to higher limits, the greater is the amount he must contribute to the Fund.

There is some justification, perhaps, in the first instance; but in the second
the significance lies in the point that the more a citizen feels a responsibil-
ity to his fellow-man and therefore increases the amount by which he mey in-
demnify any victim of an accident he causes, the more he pays toward the T.V.I.F.
In this he is paying for accidents caused by those drivers who, being uninsured,

show no modicum of such responsibility.

Several alternative methods of financing a Traffic Victims Indemnity Fund have
beennpresentedutonthissnCommizssiions One suggested alternative to the present
method of financing T.V.I.F. is the Unsatisfied Judgment Fund operated by the
Government of Ontario. This is financed by an annual contribution of $1 paid
on the registration of each motor vehicle, with an additional levy of &20 on

drivers who, at the time of registration, are unable to show proof of insurance.

The advantages of this type of financing are fourfold:

(1) By the $1 fee payable by 21l registrants it assures the insured motorist
that he is contributing only approximately 50% of the cost of the Fund in
its initial stages.

(2) It places the burden of the Fund (again in its initial stages) on those
who should properly bear it -- the uninsured drivers.

(3) In Ontario it is claimed that the proportion of insured vehicles since
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the inception of the plan in 1962 has risen from approximately 91% to a
level of about 98% at time of registration, but further studies indicate
it drops to approximately 94% later in the year.ll

(4) It places the Ontario Department of Transport, which administers the
Unsatisfied Judgment Fund, in a position where it must check on the

existence of insurance against every motor vehicle licence issued. This
in effect, moves Ontario closer to compulsory automobile insurance.

Tt will be noted that in sub-paragraphs (1) and (2) above, the words "in the
initial stage'" have been used. The reason for their use is contained in sub-
paragraph (3) which states that now 98% of Ontario motor vehicles is insured.
Thus an increasingly smaller portion of the Fund is being paid for by uninsured
drivers and almost the total reliance for its future financing must be on the

annual charge to the insured driver.

The second recommended alternative to the present B. C. Traffic Victims Indemnity
Fund is a strictly enforced plan of compulsory third party liability insurance.
As this is dealt with elsewhere in this Report in more detail, and on a wider
scope than merely its effect on T. V. I. F., it is mentioned at this stage only
to point out that compulsory insurance does not éliminate completely the problem

of the uninsured motorist.

Uninsured drivers from outside the province, a lesser number who wilfully dis-
obey the compulsion law, and hit-and-run drivers, will continue to be responsi-
ble for accidents and losses to innocent victims. Thus, there will continue to
be a need for a Traffic Victims Indemnity Fund. However, it is estimated that
claims against the Fund would be reduced by three-quarters to four-fifths by a

rigidly enforced compulsory third party insurance program. In fact, based on a

11. Ex. 135, p. 4.
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sampling carried out by the Saskatchewan Government Insurance Office in 1966,
out of 90,000 claim files tested in Saskatchewan, only 46 were found to be
affected by unregistered (and therefore uninsured) vehicles.t? This would in-
dicate a very small percentage of uninsured vehicles under Saskatchewan's com-
pulsory system. A similarly reduced amount in B. C. could be attained by any

one of the financing recommendations contained in this chapter.

Two briefs presented to this Commission introduced the mechanics for a third
method of financing the Traffic Victims Indemnity Fund; a '"pay as you drive®
plan. Under this scheme the government would collect through a tax on motor

fuels amounting to a fraction of a cent per gallon.

If the present Traffic Victims Indemnity Fund is continued in its entirety the
amount per gallon necessary to cover an estimated current annual cost of the
Fund of $2,OOO,OOO13 and based on the estimated consumption in 1966 of 462 mil-
lion gallons of automotive fuels,lh would amount to slightly under %¢ per gal-
lon. Should a plan of well policed compulsory insurance be adopted the Com-
missioners estimate that the reduced responsibilities of the T.V.I.F. could be

covered by as low a tax as 1/10¢ per gallon.

While there may be an instinctive opposition to increasing the cost of gasoline,
it must be recognized that the requirement for the purposes of T.V.I.F. is only

the fractional part of a cent per gallon and that, as may be seen from the

12.  79/8780.
13. Based on 1965 Financial Statement of T.V.I.F., with an adjustment for trend.

14. Memo of June 30, 1967 from B. C. Government Bureau of Economics.



- L62 -

following table, the existing gallon tax in British Columbia is considerably

lower than that in effect in all other provinces with the exception of Alberta.

TABLE 14:2

Provincial Gasoline and Diesel Fuel Taxes

Gasoline Diesel Fuel

(cents) (cents
Newfoundland 19 - 19
Prince Edward Island 18 - 18
Nova Scotia 19 27
New Brunswick 18 — 23
Quebec 16 -_ 22
Ontario 15  _  20.5
Manitoba 17 - 20
Saskat.chewan 14 - 17
Alberta 12 N ¥ 1
British Columbia 13 _— 15

Source: Canada Year Book 1966, p. 975.

It will be noted that this plan recommends that a fixed rate per gallon be
added to the existing tax, rather than use a proportional tax. This is not
only to assure easier administration in its collection along with the existing
gasoline tax, but also, because of the inequity a proportional tax would create
between drivers using the different grades of gasoline and those paying dif-
ferent prices for the same grades of automotive fuel in various parts of the

province.

On the other hand, it is appreciated that a fractional cent per gallon tax for
T.V.I.F. does create some inequity between owners of vehicles having a high
fuel consumption per mile and those driving small cars that have a relatively
low fuel consumption. The principal justification for using this system is

that it lends itself better to service station metering and is the procedure
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already used for the existing Provincial Gasoline and Diesel Fuel Tax.

Over and above the fact that the administration for collecting such a tax is
already established, there is the added advantage that, under this plan, part
of this cost will be paid by hit-and-run drivers and by drivers of uninsured
vehicles from other provinces and states while they are driving in B. C. Both
of these will contribute to a larger percentage of the future payout by the

Traffic Victims Indemnity Fund.

This plan, as well as some of the alternative methods of financing T.V.I.F.,
will require the actual collection of the moneys to be made by government rather
than by the insurance industry as at present; but it does not mean necessarily
that government has to operate the entire administration of the Fund. The
present administration of T.V.I.F. could be maintained as it is, with government
passing over to the Fund the amount necessary to pay each year's claims, from

the amount they have collected either by tax or by collection with licence fees.

A fourth alternative to T.V.I.F. is the purchase by motorists of Uninsured
MotorisstwProtectionwInsurance: Uninsured motorist coverage is a form of two-
party insurance that allows recovery from the insurer for damages caused by an
uninsured motorist. Under this type of insurance, the insured is the injured
party while the uninsured, negiigent driver is the third party. Recovery is
conditional on proving fault of the third party and is settled by negotiation

between the injured party and his insurer.

The Commissioners have been informed of two automobile insurance companies

licensed in British Columbia who issue such a policy. It is sold under auth-
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ority of Part V of the British Columbia Insurance Act, Chap. 24, 1965 -- the

Part covering Accident and Sickness Insurance. Because only Part VII of the

B. C. Insurance Act covers automobile insurance, it is not possible, at the

present time, for this type of Uninsured Motorist Coverage to be sold as an ad-
ditional rider to, or part of, an automobile insurance policy. It must be sold
as a separate contract. There would appear to be no justifiable reason why the

Insurance Act could not be amended to make available an Uninsured Motorist

rider to an automobile policy.

The policy which is currently being sold by these two companies at an annual
premium of $4 is available only to insureds holding automobile insurance con-
tracts with either of the companies concerned.l> It provides maximum compensa-
tion up to the British Columbia statutory limit of $50,000 against accidents
caused by uninsured motorists or hit-and-run drivers anywhere in Canada and in

the Continental United States.

Under this contract not only the named insured is covered but also his family
and such other guests who may be riding with him in his automobile when it is
involved in an accident caused by an uninsured or hit-and-run driver. The
policy also provides another very important form of protection in that it covers
not only the insured, but also the insured's spouse and family as well as any
relative, (provided each of them at the time of accident is resident in the in-
sured's household) when either as pedestrians or riding bicycles they are hit

by an uninsured or hit-and-run motorist.

15. In the case of one of the companies concerned this Uninsured Motorist
Protection Policy may be purchased also by holders of that company's
Homeovmer Protection Policy who are not owners of an automobile but
wish protection against hit-and-run drivers.

33
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The Uninsured Motorist Protection Policy covers bodily injury or death but it
does not provide compensation for collision damage to the insured's car or for
any other form of property damage. In this it differs in part from the Traffic
Vietims Indemnity Fund which compensates for property damage caused by uninsured
motorists only (not hit-and-run drivers or drivers of stolen vehicles) and is

limited by a $200 deductible clause.

On the other hand, this policy has two decided advantages over T. V. I. F.
Firstly, it extends its protection to cover accidents caused by uninsured or
hit-and-run motorists while driving anywhere in North America, whereas T.V.I.F.
is effective only in British Columbia and such other areas with which the B. C.
Traffic Victims Indemnity Fund has a reciprocal arrangement. At the present
time B. C. has such an arrangement with all other provinces in Canada, and with

only a limited number of states in the United States.

Secondly, under such reciprocal arrangements with T.V.I.F. the claimant may
collect up to only the statutory limits prevailing in the province or state in
which he is the victim of an uninsured or hit-and-run driver. The maximum gen-
erally is $35,000. The Uninsured Motorist Protection policy issued in British

Columbia insures up to a maximum of $50,000.

Concerning the lack of property damage protection under the Uninsured Motorist
Protection Policy it should be kept in mind that the insured'!s own policy would
cover the cost of repairs to his car although a claim under it may result in a

premium increase in his future insurance for a limited period.

The lack of overall pedestrian coverage in the present Uninsured Motorist
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Protection Policy as compared with T.V.I.F. is of more serious consequence and
deserving of further detailed study. For other than the insured and his im-
mediate family this policy would not cover pedestrians who are victims of ac-

cidents caused by negligent uninsured or hit-and-run drivers.

Over the 5 year period from June 1, 1961 to March, 1966 a total of 127 pedes-
trians (including bicyclists) were paid compensation by the Traffic Victims
Indemnity Fund for injuries in such accidents. This represents 13% of all

claims paid by the TFund in this period.

It could be stated, however, that this is a hazard of using the highways and
therefore there is as much obligation on pedestrians (other than those currently
covered under the Uninsured Motorist Protection plans sold by only two compan-
ies) to buy accident insurance to protect themselves against being injured by
negligent uninsured or hit-and-run drivers, as there is for the insured motorist
to pay for similar protection either through T.V.I.F. or by the purchase of an

Uninsured Motorist Protection Policy.

In the opinion of the Commissioners, to replace T.V.I.F. with Uninsured Motorist
Protection Policies to be purchased voluntarily by insured drivers, and leaving
it up to pedestrians voluntarily to purchase accident insurance for the same
purpose, would result in a very considerable number of victims of uninsured and
hit-and-run drivers being left without compensation. Under the present system

they are protected.

It remains, therefore, to consider what condition would prevail if a policy

similar to the present Uninsured Motorist Protection Policy was by statute made
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compulsory coverage for all motorists. In these circumstances, and based on
1966 data, not only would all insured motorists be protected against injury
caused by the uninsured or hit-and-run drivers but also, as illustrated in the
following table, 79% of the pedestrians and cyclists would be protected

similarly.

TABLE 14:

B. C. Residents who would be covered as pedestrians through

Compulsory Uninsured Motorist Protection Insurance

Tstimated population of B. C. (June 1, 1965)16 1,789,000
B. C. households in 1965 with at least one autol?’ 117,000
Average persons per B. C. household in 196518 ———— 3.4

Number covered by Compulsory Uninsured Motorist
Protection Insurance (417,000 x 3.4) _ . 1,417,000

Approximate percentage of pedestrians covered by
U. M. P. T. —— 79%

A compulsory form of Uninsured Motorist Protection Insurance would then result
in only 21% of pedestrians not having available to them the compensation they
may receive today from the Traffic Victims Indemnity Fund if they should be in-
jured by a negligent uninsured or hit-and-run driver._  As may be seen from the
following table this, based on current experience, would be a total annual sum
so small that it well could be paid for specifically out of licence fees, or
Provincial Gasoline Tax, or indirectly out of British Columbia Consolidated

Revenue.

16. Canada Almanac and Directory 1966, p. 299.

17. D. B. S. Household Facilities and Equipment, May 1966.

18. Canada Year Book 1966, p. 204.
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TABLE 1h:4

Annual Cost of Pedesirian Compensation

Through Injury Caused byv Uninsured and Hit-and-Run Drivers
(Including Drivers of Stolen Vehicles)

Total Bodily Injury Claims paid by T.V.I.F. in 1966 $953,052
Based on 5 year 1961-65 average-% of T.V.I.F. claims

involving pedestrians 13%
Dollar Value of average annual pedestrian claims $124,000

Therefore, average annual value to 21% of total pedestrian
claims as paid by T.V.I.F. who would not be covered by U.M.P.I. $ 26,000

T. V. I. F. operates on a charge against all third party liability policies of
2% which {based on an average third party liability premium of $75) means a
current annual average cost to each insured motorist of 331.50.19 There is
every reason to believe that in spite of the increased coverage Uninsured
Motorist Protection Policlies sold on a compulsory basis should enjoy a consid-
erable reduction in premium from the current amount of $4 charged by the two
companies selling this contract at the present time. Over and above any such
reduction there would be the saving to the insureds of an average of $1.50 per
contract which would then not have to be collected in order to maintain a

Traffic Victims Indemnity TFund.

Conclusion
Taking into consideration the various alternatives to the existing T. V. I. F.,

outlined in this chapter, of providing compensation to automobile accident

19. The average premium at board rate levels for third party liability insur-
ance (calculated from the Green Book by dividing premiums earned by cars
insured) in 1966 worked out at $74.75. With a 2% assessment this then
provides a cost per policy of approximately $1.50.
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victims of uninsured drivers, hit-and-run drivers, or drivers of stolen ve=-
hicles, the Commnissioners are of the opinion that the best method would depend
upon the institution of a plan of compulsory insurance on drivers. This insur-
ance should then be of the type employed in the previously mentioned Uninsured
Motorist Protection Policy whereby all drivers and their passengers would be
covered for personal injury as would alsowthenfamilywandwrelativessresidentuin
each drivert's household be covered, when as pedestrians or riding bicycles,

they are hit by uninsured or hit-and-run motorists.

The limited number of pedestrians or cyclists who would not be so insured
should be recompensed out of the T. V. 1. F. provided from the levy upon B. C.

gasoline and diesel fuel as suggested above.

Compensation for collision damage should be the responsibility of each owner

for his own automobile which should be insured accordingly.
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CHAPTER
15

THE CHANGES IN THE NEED FOR INSURANCE RESULTING FROM AVAILABILITY OF
HOSPITAL INSURANCE, PREPAID MEDICAL PLANS, AND COMPENSATION UNDER THE
WORKMEN'S COMPENSATION ACT
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CHAPTER 15

Term of Reference (e):

THE CHANGES IN THE NEED FOR INSURANCE RESULTING FROM AVAILABILITY OF
HOSPITAL INSURANCE, PREPAID MEDICAL PLANS, AND COMPENSATION UNDER THE
WORKMEN'S COMPENSATION ACT

Both the level and the extent of non-tort sources of reparation available to
victims of motor vehicle accidznts bear on changes required in automobile in-
surancer It is useful therefore to provide some background detail including a
summary of the scope of each of the three administrations mentioned in the term
of reference.

1. British Columbia Hospital Insurance Servicel

Generally speaking, in-patient hospital benefits provided to a qualified person
in a general hospital include such of the following services as are recommended
by the attending physician and are available:
) accommodation and meals at the standard or public ward level,

with other than welfare recipients charged $1 per day,
) nursing services,
) laboratory and X-ray services,
) drugs, biological and related preparations (with few exceptions),
) use of operating, case room and anaesthetic facilities, equipment

and supplies, and

(f) use of radiotherapy and physiotherapy facilities.

Where a qualified person has not been admitted to a general hospital as an in-
patient but has received therein emergency treatment within 24 hours of being
accidentally injured, there shall be paid to the hospital by such a person the
sum of $2.00. Where the cost of such services exceeds $2.00, the hospital may,

at the discretion of the Deputy Minister, receive payment of the amount in

excess thereof from the Hospital Insurance Fund.

1. Much of the detail provided hereunder is taken from the Hospital Insurance
Act Regulations (Revised February 21, 1968), the 19th Annual Report of the
British Columbia Hospital Insurance Service and the Hospital Insurance Act
R. S. B. C. 1960 c. 180.
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A person is a beneficiary under the Hospital Insurance Act if hospital care is

a medical necessity and if he qualifies under one of the following categories:

(a) he is the head of a family, or a single person, who has made his home in
the Province and has lived continuously therein during the preceding 3
consecutive months; or

(b) having qualified under (a), he leaves the Province temporarily and returns
after an absence of less than 12 months, resuming residence within the
Province; or

(¢) he or she is living within the Province and is a dependent of a resident
of the Province. (A dependent is either the spouse of the head of a
family or a child under 21, mainly supported by the head of a family).

Some of those excluded from benefits, either permanently or temporarily, include
the following:

(a) a person who works in British Columbia but who resides outside the
Province; or

(b) a resident who leaves temporarily and fails to return and re-establish
residence within 12 months, or who establishes his home elsewhere; or

(c) an inmate of a Federal penitentiary; or

(d) a resident who receives hospital treatment provided under the Workmen's
Compensation Act, or a war veteran who receives treatment for a pension-
able disability; or

(e) persons entitled to receive hospital treatment under the Statutes of
Canada or those of any other government.

The Federal Government through the Hospital Insurance and Diagnostic Services

Act contributes approximately one~half of the annual cost of operations of the
BuCuHwIwse< The total cost of operating the Service for the year ended March

31, 1967, excluding construction grants, was $91,234,614.3

Under the same Act, the province shall covenant and agree:

to make provision for the recovery of the cost of insu?eq services
furnished to a person in respect of an injury or disability wherg
such person is legally entitled to recover the cost of such services

2. R.S.C. 1957, C. 28, s. 4.

3. British Columbia, 19th Annual Report, British Columbia Hospital Insurance
Service Victoria: Queen's Printer, 1968, p. 54.
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from such other person by way of damages for negligence or other
wrongful act, and to make provision for the recovery from such other
person by subrogation or otherwise, and to take all proper and reason-
able steps to effect such recovery.k

For a fuller understanding of this section and similar sections in other statut-
es, the term "subrogation™ must be appreciated. The following definition is
particularly appropriate to insurance:

Subrogation as it applies in the field of insurance, is the sub-

stituting of the insurer who paid the loss for the claimant so that,

if there is any responsibility on the party primarily liable for the
loss, the insurer may reimburse itself.5 (emphasis supplied)

A bulletin prepared by the research division of the B.C.H.I.S. shows that of the
hospitalized accident cases during 1966, 7824 or 17.7% resulted from vehicular
gecidentsvOmmSuch accident victims accounted for 105,000 days of care or 20.7%
of the total respecting all types of accidents.”’ Of the outpatient accident
cases, 10.3% were attributed to transportation.8 It is fair to suppose that a
very considerable number of the victims will have qualified as beneficiaries

under the Hospital Insurance Act.

Under Section 29 of the Hospital Insurance Act of British Columbia provision is

made to have the Province subrogated to the rights of the beneficiary to

L. s. 5, ss. 2 (d).

5. J. Magee and O. Serbein, Property and Liability Insurance, Homewood:
Richard D. Irwin, 1967, p. 91.

6. British Columbia Hospital Insurance Service, Statistics of Hospitalized
Accidents, British Columbia, 1966, Victoria: Department of Health
Services and Hospital Insurance, 1968, p. 16.

7. 1Ibid., p. 20.

8. Ibid., p. 1l.
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recover sums pald for hospital services from the hospital insurance fund.? It
is also provided that where a beneficiary under the Act, suffers personal in-
jury through the wrongful act or omission of another and receives hospital ser-
vices, he has the same right to recover sums paid on his behalf from the neg-
ligent party as he would have had, had he himself been required to pay for the
services.10 on recovery of such sums, the beneficiary is expected to reimburse

the fund.

To date, Section 29 has not been proclaimed and therefore has not been utilized.

To comply with the requirements of the Hospital Insurance and Diagnostic Ser-

vices Act cited above, an arrangement appears to have been made between the All
Canada Insurance Federation and the B.C.H.IL.S. UndersthesagreementymthenFedera=
tion, acting for all insurers, reimburses the Service for hospital costs for
whirchminsuredemotorisstssmaysbesheldelegalklywliables According to All Canada:
. . The result is that where a British Columbian is injured by the
negligence of an insured motorist B.C.H.I.S. will pay the hospital
bill less $1.00 for co-insurance and the insurer is obliged to pay
B.C.H.I.5. what it has paid and also the insurer must pay the injured
person the amount of the co-insurance. Persons who have had their
hospital accounts paid in full ultimately by automobile insurers are
rarely aware of that fact.

There is one exception to this practice. WheresthenServicenisssatisfieduthat

total policy limits are going to an injured plaintiff all claims are waived.1?

The Commissioners have been informed by the Service that approximately $401,000,

respecting 2,540 cases, were collected in 1965 and $479,000, involving 2,848

9. S. 29, ss. 3.
10. S. 29, ss. 1.
11. 48/5638.

12. 60/7088.
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cases, during 1966. Although B.C.H.I.S. does not have the figures broken down
as between automobile insurance and other accident coverages, it was estimated
that 98% of collections are under the former. Contrasted with approximately
7,000 inpatient hospitalization cases attributable to vehicular accidents in
1965 and 8,000 during 1966, it would appear that payments made by All Canada,
under the arrangement, relate to about 36% of all such cases. The proportion

is considerably below what one would reasonably expect. In this context it
should be noted that in cases involving payments under T.V.I.F. the Service does

fiotweolllects The basis for such exemption is found in the Motor-Vehicle Act.l3

IT. Prepaid Medical Plans

A very high percentage of British Columbians enjoy the benefits of medical in-
surance. A survey conducted by the All Canada Insurance Federation, and in-
cluded in its brief to this Commission, suggested 9.4.8% coverage as at August 1,

19660dh Their findings are summarized in Table 15:1 on the following page.

The survey was conducted under the supervision of Professor Allen Linden. Dur-
ing his direct examination by D. McK. Brown, Q.C., accuracy of the 94 .8% was

explored:

BROWN: How accurate would you think the figure of 94.8% of coverage of
people of this province given at page 9 is?

LINDEN: As Accurate as we can get, but I wouldn't pretend it is perfect. Of
course it depends as well on the population estimated ... the population
is rising and it may be 1,900,000 now and so 94.8% is just a close esti-
mate but it is by no means perfect. The figure given by the survey of
Voluntary Health Insurance is now 89.2% but I think that is a bottom.1l5

13. R.S.B.C. 1960, C. 253, s. 106 (a).
14. Ex. 124, Part VIII, p. 9.

15. LO/L678.
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TABLE 15:1

APPROXIMATE MEDICAL AND SURGICAL INSURANCE COVERAGE IN
BRITISH COLUMBIA, AUGUST 1, 1966

Insuring Agency Number of Individuals Covereq_
British Columbia Medical Plan 293,011
M. S. A, 66L, 521
Medical Services Inc. 92,589
C. U. and C. Health Services 165,000
Social Assistance Medical Service 77,000
Government Employees Medical Services 58,495
Canadian Pacific Employees 28,360 ]
Woodwards Sick Benefit Society 5,952
Automotive Retailers Association 7,500
Telephone Employees! Medical Services 14,790
Provincial Teachers Medical Services 30,193 _
Cunningham-Western Drug Sick Benefit Assn. ____ 283 - ]
Fraser Valley Medical Services Society 25,000
Private Insurance Plans (Est.) 300,000 |
Total Individuals Covered —— 1,762,697
Percentage of population of British Columbia
(estimated at 1,858,000 August 1, 1966) 9L.8%

The Commissioners' own estimate is 92% and reflects the likelihood that some
double counting occurred in the All Canada survey, given some extensive

switching to the B. C. Medical Plan during the period under review.

While both the scope and the limits of coverage differ between plans, the

British Columbia Medical Plan Contract may be relied on to illustrate the bene-
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fits provided. Under that policy, paymentwshallwbesmademformservicesmrendered
by a physician, surgeon, oral surgeon and osteopathic surgeon of the subscrib-
er's choice with but minor exceptions. In addition, where not covered by B. C.
H. I. 5., payments shall be made for diagnostic and therapeutic X-ray, anaesthet-
ic services, and laboratory services. Limited payments are made for physiother-
apy, orthoptic treatments, special nursing and the services of chiropractors,

podiatrists and naturopathic physicians.

There is in the B. C. Medical Plan contract a clause dealing with recovery by

the Plan, which reads in part as follows:

L. Where payment is made by the Plan for services rendered to a person
covered by the Plan who has a right of action against a third person
for the amount or any part of the amount so paid, the Plan shall be
subrogated to the rights of the person covered by the Plan and of the
subscriber under whose contract he is covered, to recover that amount
or part thereof. .

It is the Commissioners'! understanding that there are no statistics available

to indicate what amount the above clause has saved the Plan since its inception

in 1965.

The Medical Services Association, the largest insurer in the province, does not
havewsubrogationmrights. In the M. S. A. contract, however, subsection LI
reads as follows:
M. S. A. shall not be obliged to provide or make payment for medical
or surgical care in those cases where and to the extent that the
necessary medical and surgical care is provided or paid for by any
third party or parties liable at law to make such provision or pay-
ment.
The Association has no record of the amount of money saved through this provi-

sion. It is obvious, however, that ability to effect savings depends almost

entirely on the co-~operation of subscribers.
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The final major insurer to be commented upon is the C. U. & C. Health Services
Society. Under Article X, clause (a)(1l), of its By-laws it is provided that:
. + « the Society shall, to the extent of its expenditures and its
liability to payment hereundsr, be subrogated to the rights of such
member and/or his dependents against such third party and shall have
a lien upon the amount recoverable or recovered from such third party....

There was evidence at the hearings to indicate that the Society did protect its

position.16

It is quite clear that following the introduction of medical care insurance,
there will be universal coverage for all intents and purposes, in British

Columbia.t? Regulation L.05 of the Medical Services Act provides that the

Medical Services Commission shall be subrogated to the rights of insureds to

recover. 18

ITII. Workmen's Compensation

The work of many British Columbians involves the use of automobiles. As a
consequence, such individuals are frequently injured in motor vehicle accidents
while on the job. With workmen injured in an accident arising out of, and in

the course of, employment entitled to compensation under the Workmen's Compensa-

tion Act, the benefits provided under the Act are of obvious significance.19

Financed entirely through employer assessments, and compulsory respecting work=-

16. 59/687L and 60/7087.

17. Medical Care Act, S. C. 1966-7, C. 6L, s. 4.

18, Medical Services Act, S. B. C. 1967, C. 24, s. 1.

19. S. B. C. 1968, C. 59.
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men in practically all industries and occupations, workmen's compensation pro-
vides the following principal benefits:

(1) The prevention, as far as possible, of accidents and injury.

(ii) All necessary medical and hospital care and attention in the event of
injury in the course and as a result of work.

(iii) Such treatment as may be required to restore and rehabilitate.

(iv) Financial compensation by way of 75% of average earnings lost (to a
flexible maximum) during the period of temporary disablement.

(v) Pensions for total or partial permanent disability.

(vi) Pensions and other payments to dependents in the event of death
occurring from injury sustained in the course and as a result of
their work.20

UndersSectionulOnof the Act, the Workmen's Compensation Board, which administers
the scheme, is entitled to subrogation rights. Subsection (6) reads as follows:

If any such workman or his dependent makes application to the Board
claiming compensation under this Part, neither the making of such
application nor the payment of compensation thereunder shall restrict

or impair any such right of action against the party or parties liable,
but as to every such claim thenBoarduiswsubrogated to the rights of

the workman or his dependent and may maintain an action in his name

or in the name of the Board. . . . ThesBoardeuhaswexclusivenjurisdiction
to determine whether it shall maintain an action or compromise the

right of action, and the decision of the Board is final and conclusive.

The 50th Annual Report of the B.C. Workmen's Compensation Board indicates that
workmen received first payment time-loss compensation for vehicle and trans-
portation injuries in 477 cases during 1966 or 1.7% of all such claims.Zl Sub-
missions by the All Canada Insurance Federation indicate that a few years

earlier the Board recovered $220,000 by way of subrogation.22

20. C.W. Tysoe, B.C. Commission of Inquiry, Workmen's Compensation Act,
Victoria: Queen's Printer, 1966, p. 19.

21. B.C. Workmen's Compensation Board, 1966 Annual Report, p. 21.

22. LO/L669.

34
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IV. Changes in the Need for Automobile Insurance

It is readily apparent from the above summations that income loss, the major
factor in terms of total economic loss in cases of personal injury, is touched
upongonlysinsthescasesofsworkmentsncompensation.23 Therefore, unlike hospital
or medical costs, indemnification depends essentially on an ability to prove
another at fault. The extensive deficiencies of this latter approach (as con-
trasted to two party insurance) are widely recognized, and were analyzed in
earlier chapters of this report.24 Therfieednfor change stems from such short-
comings, and essentially amounts to the placingmofugreatersemphasisvonndis=
ability income and death benefits, and providing these on a basis similar to

the hospital and medical cover already being provided.

Because of great waste in the present practice of insurers shifting between
each other the costs of benefits provided, there is a need to end such practice
insofarmaswautomobilewinsurancenismconcerned. The expense of such practices,
whether through subrogation, or otherwise, stems in most cases from the
pyramiding of expense loadings as more than one insurer becomes involved. Thus,
if for sake of illustration it is assumed that the hospitai service provides

one dollar of treatment to a victim and has administrative expenses of 15%,

23. Life insurance purchases by individuals must also be considered where in-
jury is fatal. Statistics published by the Canadian Life Insurance As-
sociation in 1967 Canadian Life Insurance Facts show that at the end of
1966, life insurance in force per British Columbia resident totalled
$3,300 or about $13,550 per household.

24. In the United States, proposals on the Keeton-O'Connell Basic Protection
Plan are pending in the legislatures of Massachusetts, Rhode Island,
Vermont, New Jersey, New York, Michigan and Illinois. Other accident in-
surance "plans" vying for attention include one advanced at the May 1967
meeting of the Casualty Actuarial Society by Mr. J.B. Murray, Casualty
Superintendent of the Prudential Assurance Co. Ltd., a company which wrote
$760,000 in automobile insurance premiums in B.C. during 1967. Essentials
of these and other proposals are found in the Insurance Counsel Journal
(April, 1968) pp. 202-205 and 218-224 in particular.
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$1.15 will be claimed from the negligent party's insurer. Under the prevailing

67-33 formula, the insurer will then require gross premiums of about $1.72.

On strength of all factors discussed, and regardless of the eventual approach
to automobile insurance effected in British Columbia, themCommissionerswseesno
economic justification for a continuation of subrogation or any other like
shifting of costs, as between hospital and medical insurance and workmen's

compensation on the one hand, and automobile insurance on the other.

In all plans outlined covering hospital or medical care, subrogation is depend-
ent on the right to claim damages based on third party fault or liability. If
a form of automobile insurance is introduced paying compensation regardless of

fault, then respecting such insurance, subrogation would no longer be a factor.
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CHAPTER
16

THE JUSTIFICATION FOR RECENT VARIATIONS
IN AUTOMOBILE INSURANCE PREMIUM RATES
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CHAPTER 16

Term of Reference (f):

THE JUSTIFICATION FOR RECENT VARIATIONS
IN AUTOMOBILE INSURANCE PREMIUM BRATES

Recent rate variations are, for purposes of this Report, the changes introduced
during the period from January 1, 1964 through January 1, 1967. These quite
substantial changes, varying by territory and rating classes, are exemplified
in the Vancouver pattern. For the major class of driver (B—3),-the Canadian
Underwriters! ASsociation private passenger automobile third party liability
rate for $100,000 coverage has undergone frequent alteration. The details are
set out in Table 16:1.
TABLE 16:1

Variations in Third Party Liability Rates

$100,000 coverage, B-3, Territory 1, British Columbia

Date Percentage | Percentage | Cumulative
Increase Decrease
January 1, 1964 6 6.0
January 1, 1965 29 36.7
July 1, 1965 5 43.5
January 1, 1966 11 59.3
January 1, 1967 L 52.9

Source: 25/2908, .and 1963, 1964, 1966, 1967 Rate Manuals.

At least five factors, dealt with in earlier sections of this Report, have
bearing on the question of whether the rate variations were justified. 1In
order to minimize duplication the factors will be recapitulated only briefly

and then deferred in the subsequent analysis.

To be specific, procedures followed in constructing the multiple-step differen-

tial complex were outlined and failings noted. In some instances its use
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created excessively unfair discrimination with certain classes seriously under=-
charged and others overcharged. Therefore, while some increases and decreases
in rates may have been warranted, the variations may in certain instances have
been inadequate and in others excessive. Illustrations of this were provided

in Table 10:4.

Secondly, the considerable use of underwriting judgment in adjusting the trend
estimate given by the forecasting procedure has been reviewed in earlier chap-
ters. In some instances, such as in setting rates for January, 1965, where the
forecasting procedure gave a relatively accurate trend estimate, the use of
underwriting judgment occasioned rate inadequacies.l Further rate variations

were then necessary to compensate for such rate inadequacies.

Thirdly, the Canadian practice in forecasting of combining claim frequency with
size of average claim (rather than forecasting the two components separately,
or following U. S. procedure and assuming frequency to be unchanged) was also
criticized on the basis that it biased projections and subsequent rate varia-
tions. As is apparent from Table 16:2, the two components have generally be-
haved in disparate fashion with claims frequency fluctuating fairly widely about

a decreasing trend while the size of average claims has been rising.?

In referring back to the Commissioners! earlier description of the rate-making

1. 28/3327: Mr. C. L. Wilcken, Actuary, states that the trend estimate of

12% in setting 1965 rates was the right one but that it was adjusted to
9%.

2. The downward trend in accident rates may be traced back about 30 years.
The rate of decrease in claims frequency is, however, lower, presumably
because of increases in the fraction of the populace insured, a factor
which increases the proportion of accidents leading to claims,
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TABLE 16:2

Claim Frequencies and Average Claims, B, C.

(Bodily Injury and Property Damage, Private
Passenger Automobile)

Policy Claim Frequency Average Claim
Year I. F. E. F. I. F. E, F.
1955 9.7 (9.8) 275 | (275)
1956 9.7 (9.8) 306 | (306)
1957 8.4 8.5 355 355
1958 7.7 7.8 379 379
1959 7.6 7.6 L03 L01
1960 7.3 7.5 431 420
1961 7.5 L00
1962 7.4 L7
1963 8.2 L78
19614 8.0 526
1965 7.4 600

#1966 7.0 670

I. F. Including Farmers

E. F. Excluding Farmers

( ) Estimated

Other data from Green Books

3 18 months experience only,

process found in Chapter 6, the influence of the unusual 1963 and 1964 upswing
in claims frequency on projections and rate increases should be obvious. Con-
versely, the return of the claims frequency to the more normal pattern con-
tributed to the 1967 rate reductions. The sporadic swings in rates over the
last few years have received wide criticism. Industry witnesses appearing be-
fore the Commission agreed that such swings in rates were undesirable. This is
evidenced in an exchange between Commission Counsel and Mr. R. E. Bethell, then
Manager of the Vancouver Regional office of Allstate Insurance Company.

RAE: Would you agree also, however, that in rate-making you should

- endeavour to avoid violent fluctuations?
BETHELL: Yes, I do.
Q. Would you regard the, what I think the terms of reference refer to as

recent increases in rates in British Columbia, as relatively violent
fluctuations?
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A. VWell, they have certainly been _more violent in the last two years than
they were in the previous ten.3

Further evidence along these lines is contained in the examination by Commission
Counsel of Mr. C. L. Wilcken, Actuary, appearing as a witness for the C. U. A.,
RAE: Is it not true to say, however, that you should avoid such violent
fluctuations in rates?
WILCKEN: This is one of the reasons we use a 60-40 weight, striving for
stability.

Q. But you still didn't get near it?
A. No, we didn't.k4

The Commissioners are of the opinion that the swings in rates in the last few

years, as distinct from rate changes of a less erratic nature, are regrettable.

Fourthly, the Commission concluded that the 63-37 rating formula provided
excessive allowances for expenses in recent periods and therefore was inappro-
priate. In fact, research findings relating to 1965 expenses strongly suggest
that even the current 67-33 rating formula, relied on for the setting of 1966
and 1967 rates, provided excessive allowances for 1966 expenses. While the al-
lowance for claims was in some instances inadequate, for reasons set out in
Chapter 9, it is clear that the expense portion of the formula must not be re-
lied on to provide an offset. 1967 rate reductions preclude drawing conclu-
sions without further study. Necessary data did not become available to the

Commission early enough to permit such an undertaking.

Finally, the Commissioners concluded earlier (as discussed in Chapter 10) that

an underwriting profit margin as high as 23% of sales was to be queried. Even

3. 23/2796.
L. 28/3364.
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after allowing for a risk premium, such an allowance, when achieved, would lead
to excessive returns on equity. Given 1967 and 1968 rate reductions, it is not

illogical to conclude that the profit allowance was generally exceeded.

If the considerations outlined above are ignored, it still remains difficult,
if not impossible, to conclude that all of the oscillations in rates were jus-
tified. Withstanding, for a moment, the Commissioners' concern about the ap-
propriateness of the previous 63-37 and the present 67-33 loss ratios, there is
no doubt but that many automobile insurers experienced underwriting losses in
1963 and 1964. Though the need for a general upward trend in rates is not to
be disputed, the magnitude of at least one of the variations lacks Justifica-

tion? -- that of 1966-67 which is discussed below.

To a considerable degree, the difficulty can be traced to shifts in the number
of years experience used in arriving at the trend factor. According to the
evidence of the C. U. A.'s actuary, in deliberations respecting 1966 British
Columbia third partylliability rates, for the first time less than five years
experience was used for trend. A switch was made to using only three observa-

tions. For 1967 rates, four years experience was used.®

The consequences of such procedures must have been predictable and are reflected
in the substantial 1966 rate increases being followed by the 1967 rate reduc=-

tions. The graphic illustration in Figure 16:1 shows the higher projections

5. The upward trend is understandable given, among other things, the in-
flationary trend which prevails along with a pattern of rising real
incomes. Figure 10:1 which relates premiums to the consumer price
index sets this out quite vividly.

6. 27/3217.
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FIGURE 16:1
CONTRAST OF PROJECTIONS 48.09
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achieved when three years experience was used for trend rather than five.
Specifically, a figure of $48.09 was arrived at for 1966 rather than $45.09, or

expressed another way, an increment of 9% (rounded) rather than 7%.

The manner in which such an increment is used in the formula guide to provide
indicated adjustments for Vancouver third party liability rates is reviewed to
illustrate the considerable impact the reduced observations had on the 1966
rates. Thus, given that the indicated changes in rate levels for 1963 and 1964,
taken from column 6 of the "Green Book", were minus 12 and minus 7 respectively,
the formula guide was used as follows:
(1) 4O% weight applied to minus 12 -L4.8%
(ii) 60% weight applied to minus 7 -4.2%
(iii) Total -9.0%
(iv) Added to 100 91%
(v) Multiplied by the trend factor
1.22 (2.4 times the annual in-
crement of 9%, added to 1) 111.0%
The result is, of course, the percentage which should be applied to 1965
premium rates to produce appropriate rates for 1966. In other words, an 11%

increase was held to be appropriate. If however, the annual increment of 7%

was used (i.e., a trend factor of 1.17) a 7% increase would then have sufficed.

It should also be stressed that had there been three rather than four observa-
tions used to arrive at the trend factor for 1967 rates, reductions in the rates

would have been somewhat greater.

The reason for dropping down to three years experience in the setting of third

party liability rates was explained at the hearings.7 As of 1962, British

7. 27/3217-8.



- 490 -

Columbia had come to a new minimum limit for third party liability coverage of
$35,000 inclusive. It was argued therefore that 1962 provided a more homo-

geneous starting point.

The Commissioners are unable to accept the thinking behind such an explanation.
To begin with, since the $35,000 limits became effective only on policies issued
or renewed on or after June 1, 1962, that policy year hardly provides the most
useful starting point. Secondly, the minimum limit for third party liability
coverage, as well as being changed in 1962, was changed previously to an inclu-
sive $25,000 limit in 1961, and again to a $50,000 limit in 1965. These changes
have not evoked an alteration in the number of years experience used in estab-
lishing trend as one would have expected them to, extending the reasoning of

the explanation for a decrease to three years experience. Finally, the impact
on insurer payouts occasioned by the raising of limits from $25,000 to $35,000
inclusive is considered negligible. Too few payments were in the $25,000 -

$35,000 range to have been of any real consequence.

While the recent rate variations lack justification due to the factors reviewed
in this section, one of the difficulties in applying the present forecasting
procedure is the long time lag of 2.4 years between the base data which are
being projected and the midpoint of the period to which the forecast applies.
This is the result of both the mechanics of the present forecasting procedure,
and the delay in collecting and assimilating the claim experience data for the
forecast. To alleviate such difficulties, it is desirable that data be kept on
a more up-to-date basis. The Commissioners note with interest, the use of cal-
endar-accident year loss statistics, rather than policy year data, in the

United States. In addition, the results of tests by the Commission of various
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forecasting techniques such as exponential smoothing, indicate that the present
forecasting procedure is not superior to several of the techniques tested. In
view of the past inadequacies in the present forecasting method, the Commission-
ers view with concern the industry's inaction in not making a strong effort to

improve upon its present forecasting method.

It is the Commissioners! finding that, &hile the recent need for certain rate
increases in British Columbia cannot be denied, rate variations actually im-
posed lacked justification. Faulty judgment and inadequacies in rate-making
techniques, to a considerable degree avoidable, resulted in some erratic pricing
of automobile insurance. The Commissioners believe that, in the presence Qf

more vigorous competition such a situation would not have prevailed.
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CHAPTERS 17 - 25

INTRODUCTION TO RECOMMENDATIONS

Term of reference (g) reads as follows:
whether the public of this Province will be better served by the
continuation of present procedures for the recovery of damages arising
out of motor-vehicle accidents and by the preservation of present
forms of insurance coverage or by some variation or variations thereof,
or by a plan whereby compensation for damage arising from motor-vehicle

accidents may be paid without determination and attribution of respon-=
sibility therefor, or by a combination thereof,

It is readily appreciated that this term of reference is comprehensive. There-
fore it has been divided into several studies and includes the conclusions of
the Commissioners as to a basic policy of automobile insurance. The question of
whether the public will be better served by the continuation of the present
procedures for the recovery of damages arising out of motor vehicle accidents
calls for a careful study of tort law, in its application to such accidents, and
non-tort law. These terms are commonly called fault and no-fault. A comparison
of wthentwonsystemsnisnfoundewinuChapternl?: As the Commissioners have determined
that, as part of the recommendation, therewshouldwbewamcompulsorysbasicwinsur=
ance, that subject is discussed in Chapter 18. Likewise the proposal that the
insurance be upon the driver rather than the owner of the vehicle, merits a full
explanation, and that item is dealt with in Chapter 19. The whole plan of the
Commissioners' proposed new form of basic no-fault automobile insurance is dis-
cussed and summarized in Chapter 20. Likewise the recommendations of the Com-
missioners for Voluntary Extended Insurance Coverage beyond that of the basic
policy is explained fully in Chapter 21. The proposals of the Commissioners
upon the application of the plan to drivers of Commercial Vehicles, appear in

Chapter 22.
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Term of reference (h) reads as follows:
whether such a variation or a plan for compensation or such a com-
bination, if recommended, should be administered privately or by or
through a governmental department or a governmental agency or a
combination thereof,

This topic is dealt with in two chapters. The question of the duties of the

Superintendent of Insurance of British Columbia and of the creation of an

Automobile Insurance Board is pursued in Chapter 23. Conclusions of the Com-

missioners under term of reference (h) are found in Chapter 24.

Thereafter, term of reference (i) which is:

the method and procedures that would be most effective in the
introduction of change if recommended,

is explored, and recommendations made thereunder are reported in Chapter 25.
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CHAPTER 17
FAULT AND NO-FAULT SYSTEMS

Term of Reference (g):

Whether the public of this Province will be better served by the con-
tinuation of present procedures for the recovery of damages arising

out of motor-vehicle accidents and by the preservation of presentmforms
of vinsurancencoveragenor by some variation or variations thereof, or by
anplan whereby compensation for damage arising from motor-vehicle acci-
dents may be paid without determination and attribution of responsibil-
ity therefor, or by a combimation thereof

INTRODUCTION

In the light of the recommendations of the Commissioners, it is imperative that
a full review and analysis be had of the merits and demerits of the fault system
and likewise of the no-fault system. For the purpose of this analysis reference
will be made to studies by qualified persons and to portions of the transcript
of the evidence taken before the Commissioners upon the presentation of briefs,

which will be quoted.

MERITS OF THE FAULT SYSTEM

What is the fault system? It is the system of law founded upon the doctrine of

negligence, A fairly comprehensive definition of "“negligence" is found in

Halsbury's Laws of England, Third Edition, Volume 28, p. 3:

Meaning of negligence. Negligence is a specific tort and in any given
circumstances is the failure to exercise that care which the circum-
stancesndemand: What amounts to negligence depends on the facts of
each particular case and the categories of negligence are never closed.
It may consist in omitting to do something which ought to be done or
in doing something which ocught to be done either in a different manner
ormnotwatwalls Wherentherenissnonduty to exercise care, negligence in
the popular sense has nomlegalwmconsequence. Where there is a duty to
exercise care, reasonable care must be taken to avoid acts or omissions
which can be reasonably foreseen to be likely to cause physical injury
to persons or property. The degree of care required in the particular
case depends on the accompanying circumstances, and may vary according
to the amount of the risk to be encountered and to the magnitude of the
prospective injury. The duty of care is owed only to those persons to
whom injury can reasonably be foreseen and not necessarily to all
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persons in the same situation. The same act or omission may accordingly
in some circumstances involve liability as being negligent, although in
other circumstances it will not do so. The material considerations are
the absence of the care which is on the part of the defendant due to the
plaintiff in the circumstances of the case and damage suffered by the
plaintiff, together with a demonstrable relation of cause and effect be-
tween the two.

Themprincipalwmeritwofnthenfaultwsystem would appear to be that the theory of
negligence is well known to the law of the Province of British Columbia, and is
understooduinvangeneralwsensenbysthespublicratelarge. The normal reaction of
the layman, as well as the lawyer, after an accident causing damage is to ask
"Who is at fault?" Additional considerations advanced by proponents of the
fault system are summarized below, and include:
1. Ifstherewshouldwbewanmchange to a no-fault system with two party insurance
there would be payment of damages by insurers in respect of many cases in which
no payment is at present made.
2. Benefits paid in the event of such a change would be increased because,
without the possibility of defence, much larger sums would be demanded by way
of settlement.
3. In such event also, the resistance of insurers to exaggerated demands would
lead to an increase in litigation.
L. Reference is made to an article "Liability Without Fault' to be found in
Chitty's Law Journal of May 1965, (written by John Green, Q.C., Barrister,
later and presently Counsel to the Saskatchewan Government Insurance Office)
where the following words are found:
The experience of insurers is that accidents are due to the actions of
all users of the roadways, and this may surely become worse if an indi-
vidual is to be in any way relieved of the responsibility of his care-
lessness.
5. That any such change to a no-fault concept would be against the public in-

terest. Thus, in the submission of August 14, 1961 to the Select Committee of
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the Ontario Legislature by All Canada Insurance Federation, the following

appears:

It would deprive pedestrians and motorists alike of the advantages of
the fear of the consequences of negligent driving which operates to in-
stillvarsense of responsibilityrintdrivers: If it makes no difference
whose fault it is, then what difference does it make if careful driv-
ing is exercised? The Report discusses briefly some philosophical
points of view suggesting that responsibility for automobile accidents
rests on society as a whole. To a very great extent this is true.
Society, in the organized form, i.e. through Government, has a duty to
takemeverympossiblemmeasurestonpreventmaccidentss The traditional con-
cept of fault liability is of great assistance in the achievement of
this goal in that it helps discourage negligent driving. A pure compen-
sation law offers no such inducement. All of us run a certain risk in
simple everyday living. Wenmcanmjustwaswreadilysbenkilleduthroughwslip=
ping on a banana peel as in an automobile accident. There is no reason
whatsoever why victims of automobile accidents, their own fault or not,
should be segregated for special treatment under the law. Fault-
liability exerts a highly useful influence in all of society'!s activities
and the operation of the automobile is no exception.l

A1l Canada Insurance Federation submitted before this Commission, in part, the

following:

No doubt the members of the Commission will read much of the material
that has found its way into print and will be able to distinguish be-
tween the theoreticians and the views of those who have observed at
first hand the practical workings of the tort system. I would, however,
urge very strongly that you will at all times bear in mind that British
Columbia is not New York or New Jersey or Los Angeles and those proposi-
tions that may have some application elsewhere need not be true in
British Columbia. Certainly in considering criticisms of the tort sys-
tem it is very necessary to have in mind that in many American jurisdic-
tions any fault on the part of the claimant will result in a dismissal
of his action, whereas understhesContributorysNegligencerActminuBritish
Columbiawfaultwiswapportionedwonwanrationalwbasiss One gets the impres-
sion reading many of these authors that they have been influenced by a
combination of circumstances which may include court delays, unqualified
judges and obsolete legal rules and have therefore determined to get rid
of the system rather than to improve it.

In considering whether one ought to abandon the system of allocation of
fault, the Commission may bear in mind a recent expression of opinion
by the Honourable Mr. Justice Tysoe in his report on Workmen's Compensa-

1.

Ex. 136B, p.12.
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tion. As you know, the British Columbia Compensation Act still permits
a workman, who has been injured due to the negligence of another work-
manywtowbringwsuit. This right of action is barred in a number of
provinces and it was contended that it should be barred in British
Columbia. In discussing this question, Mr. Justice Tysoe stated at
page 423 of his Report: ". . . And I do not think the time has yet
come when a workman should be able to wilfully or negligently injure
others and not have to pay for it. The rule of individual responsi-

bility must be safe-guarded.'" (Emphasis added)

Ignoring for the moment the impact of social programmes discussed else-~
where in this brief, there is no doubt that undermthemtortmsystemmwseri=
ously injured persons may make no recovery. 'This misfortune has to be
faced. That misfortune is no different than the one that is faced by
a much larger group in the community who are injured in home accidents
and have, for the most part, no one to blame but themselves. The num-
ber of persons killed and injured in home accidents is said to exceed
the numbers that occur on the highways. In most of these cases no
third party liability exists and even if it does there is very often no
insurance monies available. The injured party pays for his own losses
and a broken leg so acquired is no different from a broken leg acquir-
ed in an automobile accident. The Plaintiff in the automobile accident
gets no recovery because he caused his own damage, but the exponents of
some different system maintain that his losses should be compensated
for notwithstanding this fact. All Canada Insurance Federation has
stressed that the Insurance Industry reacts to the existing state of
the law and traditionally has provided coverages wherever there is a
need for them. There has existed in the insurance industry for many
years coverages of the accident insurance type under which payments are
made upon the happening of an event regardless of fault. These cover-
ages are presently available to those who wish to have them. However,
All Canada Insurance Federation has gone further and has put forward to
the Assoclation of Superintendents of Insurance a proposal for amending
part of the Insurance Acts relating to automobile insurance so as to
permit a limited accident benefit policy to form a part of the automo-
bile liability policy. All Canada Insurance Federation elsewhere in
this brief has recommended such a system for British Columbia if the
motoring public are prepared to pay for such protection. In consider-
ing adequacy of compensation, the Commission should have in mind that
apart from questions of the claimant's own fault, the present proce-
dures provided a more adequate compensation by and large than other
systems.?2

Again,Mr. W.W. Foote, F.R.I.C. in "Automobile Insurance in One Easy Lesson"says:

Public criticism is erroneously focused on insurance instead of ac-
cidents. The Ontario Government is working on a new plan of Automo-

2. Ex. 124, Sec. VI, pp. 16-18.
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bile Accident insurance which will provide benefits to victims of auto-
bile accidents regardless of fault. This will be something similar to
the Saskatchewan plan and while it has merit, it is in fact accident in-
surance for everybody paid for by the car owners. The massive flaw in
this compensation plan is that it does nothing to reduce accidents. It
will encourage carelessness. When the plan is in operation for a few
years, 1 predict the cost of automobile liability insurance will be
doubled.3

Messrs. Blum and Kalven, in their more recent work provide some additional in-
sight and a quite different viewpoint in arguing the merits of the fault system
from that taken by the insurance industry.“ Thus, at p. 13 they say:

Does it matter for tort law that the punishment does not fit the crime?
A sufficient answer is that the purpose of tort law is to compensate
and not to punish . . . ,

Again at pages 62-63 they say:

Generally speaking the law has not taken very seriously the possibility
ofndeterringawitthwtortwsanctionss While imposing liability on drivers
might cause some people to decide not to drive at all, the law has not be-
en sanguine about the impact of liability on the specific driving be-
havior of those who do drive. Even apart from the complications intro-
duced by liability insurance, legal commentary has long emphasized that
the driver's own personal safety is almost certain to be involved in
any accident and that financial liability on the driver is not likely
tovaddimateriaklystornthisinaturalusanction: It is quite possible that
legal commentary has come to this conclusion too quickly and that there
are many situations in the auto world in which imposition of ligbility
adds a significant stimulus to prudence on the part of motorists.

Again at page 63:

A major difficulty here is that the thesis requires predictions about
behavior of two populations and not just one. It is not enough to pre-
dict that if liability is placed on drivers they will act somewhat dif-
ferently and that there will be a net reduction in costs. This predic-
tion must be weighed against a companion prediction about the reduction
in costs if losses are not shifted to drivers but are left on victims.
Conceivably investigation might some day establish that there would be
a significant difference in the cost reducing potential of those two al-
ternatives for handling accident losses. But surely today no one claims
to know this much about the behavior sequences which would be involved
Offhand, the common law, with its negligence and contributory

3. Ex. 171, p. 4.

4. Blum and Kalven, "Public Law Perspectives on a Private Law Problem", gupra.
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negligence rules, seems to be maximizing the waste reducing potential of
liability rules. It presents inducements to both drivers and potential
victims to be careful.

Again at page 69:

In the matter of auto accidents, pursuit of this objective would dictate
placing the cost of accident losses on that class of persons who would
take steps to reduce accidents by the least costly means. We recognized
that was simply a different way of approaching the not unfamiliar prob-
lem of deterrence. We concluded that tort sanctions probably had little
impact on the quality of driving conduct; but we observed that if deter-
rence of accidents were taken as a serious goal for liability policy it
appeared that the common law combination of negligence and contributory
negligence was most likely to maximize whatever deterrent potential there
might be. We have now reached a convenient place to consider what bear-
ing use of liability insurance has on these possibilities for reducing
waste. The obvious point is that insurance may dampen whatever stimulus
to deterrence there may be in liability rules. To the extent that the
pooling of risks for insurance purposes homogenizes insured, as it does
by and large under current practices, it can only blunt the impact of
liability on driving conduct. But at most, all that such considerations
do is weaken a very faint argument on behalf of the fault liability
principle. They in no way strengthen the affirmative case for a compen-
sation plan.

And at page 85:
If economic considerations have a bearing on accident causing behaviour,
this approach would seem to run the greatest risk of lessening deterrence.

Neither drivers nor pedestrians would perceive any relationship between
their taxes and their conduct in respect to automobiles.

With a growing list of major insurers as exceptions, therfaultusystemrstillofinds
itsustrongestusupportinitherinsurancerindustry: The foregoing extracts have
summarized very well the reasoning behind such support. It is, of course, the
system which has grown up in the law over a period of many years and unless

there is a greater merit in a no-fault approach, change should not be recommend-

ed.

MERITS OF NO-FAULT SYSTEM

As in the matter of a fault system, much has been written favouring a no-fault

approach. Calvin H. Brainard says:
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Automobile Compensation

As indicated in earlier chapters, there is considerable dissatisfaction
with the law of negligence as a foundation on which to erect systems of
financial responsibility for victims of automobile accidents. Financial
responsibility, whether achieved by compulsory or by financial responsi-
bility laws, is not an end in itself. Thembtruemobjectivenisntonbring
prompt and equitable financial aid to those with legitimate need, and
this requires not only financial responsibility but also an efficient
systemsformallocatingmaccidentucosts: Insurance men, judges, and other
persons well informed on the subject have had frequent occasion to point
to the defects in our present legal system —-- the cumbersome and un-
certain processes of law courts; the capriciousness and unpredictability
of Jjuries; the technicalities and legal fictions of negligence law; the
inequity of holding one or the other of two drivers wholly at fault; the
delay, costs, and wastes of litigation; the unfamiliarity of litigants
with their rights; the hindrance to the rehabilitation of the injured
pending the adjudication of their claims. As an improvement, they re-
commend an automobile compensation plan patterned somewhat after that
used in the field of workmen's compensation.>

C.A. Kulp in the Third Edition of his work "Casualty Insurance" has this to say:

Automobile Liability Underwriting Problems. The Problems of the automo-
bile liability underwriter during the last decade have been numerous and
sometimes critical. Aldwstemmmoremormlessndirectlynfromeathenconsequenc=
es of the universal acceptance in this country of the automobile as an
irreplacable means of transportation and that, whatever the cost in
lives and treasure, we must have the automobile. This cost is great, so
it is not surprising that men individually and as a group are constant-
ly searching for ways, real or imaginary, to reduce it.

Automobile underwriting problems, particularly in recent years, have
their source in the natural though often uninformed criticism of casualty
insurers because rates have risen, sometimes sharply. These problems
indeed involve issues much more serious and complex than that of rising
costs. In the five years ending 1953, average claim frequency and av-
erage amount of claim on insured automobiles both increased, but the
more important reason by far for rising premiums was higher awards and
out-of-court settlements and not poorer accident experience. The higher
average amount of claim is explained partly in terms of what is often
referred to as the jury problem, partly in terms of inflation; the two
are of course closely related. Sometimesmthemexpressionsjurysproblem
means a rapidly increasing appreciation by the layman of the value of
humannlife:. Sometimes it is meant to refer to the increasingly glar-
ing defects of the negligence system as a legal basis for determining
the fact and amount of injury resulting from an automobile accident. It
is now more than 20 years since a committee of eminent jurists, law

5. Calvin H. Brainard, Ph.D., Professor of Insurance, University of Rhode
Island, Automobile Insurance, Richard D. Irwin Inc., Homewood, Illinois,
1961, p.44O.
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school deans, and lawyers gave as their opinion, after careful study of
the facts, that Minsurance companies pay in so large a proportion of
(automobile) cases in which liability insurance is carried that the
principle of liability without fault seems almost to be recognized";

in the meantime this situation has grown markedly worse. Related to
this iZ an antipathy, apparently growing, toward the third-party in-
surer.

The same idea is expressed in another way by the same author at page 201. He
says there:

. It does the injured party very little good to know that he has
an airtight case against the automobile owner unless he is sure the
owner is able and willing to pay when an award is made; indeed, unless
he has such assurance he will not even bother to push the case in the
first place: as Shippen Lewis says, "The injured person has no real
remedy unless he can translate . . . liability into dollars and cents".7

Kulp refers to the matters of the wastes of money and time involved with the
liability system. A particularly telling passage is quoted:

Automobile Compensation Insurance. Themideanthatwdepartssmostmradi=
cally from current ways is that of compulsory automobile compensation
imsurancers There is on the American continent today a single example
of this method -- that of Saskatchewam. With few and minor exceptions
the arguments in favour of automobile compensation are based on a
double premise. First themnegligencemprincipleshaswbrokenndovwnwas
completely in the payment of automobile personal injuries as it had
earliernwithwindustrialwinjuries: Both financial-safety responsibili-
ty and compulsory liability laws. are based on negligence; neither is a
realistic way of handling the modern automobile hazard. As long as

we cling to this totally unsuitable device for determining both the
person responsible and the amount of damages he owes the injured per-
son we shall find ourselves repeating our earlier experience in delay
and waste in money and other costs. Second, amreformsthatwhassproved
eminently suitable, and almost universally acceptable, in the one area
would be equally suitable and successful in the other.

The central defect of negligence as a basis for allocating the costs of

6. C.A. Kulp, Casualty Insurance, Third Edition, The Ronald Press Company, New
York, 1956, pp. 182-3.

7. Ibid., p. 201.
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automobile personal injuries is its basic assumption: that it is prac-
ticable to apply to a modern complex situation a series of rules for de-
termining individual fault developed in an older, leisurely, and less
complex time. In a brilliant summary of the validity of this basic as-
sumption the Columbia Committee, nearly every member of which was an
eminent lawyer or judge, concluded that

"The value of this procedure depends on several assumptions —- that the
witnesses can be obtained, that they really tell what has happened, that
the judge and the jury understand what has happened, that the damages

can be measured with reasonable accuracy . . . . In a great many cases,
one or more of these is only an assumption; it is not a fact . . . . It
is fair to conclude that in a great many motor vehicle accident cases it
is impossible to fix the blame according to the facts, and that in per-
sonal injury cases it is almost impossible to fix the damages accurately.
The result of a jury trial in the ordinary automobile accident case is
largely a matter of chance. To a great extent, the verdict and the a-
mount of damages depend on who secured the best or the most witnesses, or
who has the best lawyer, on the personal prejudices of the jurors, on the
so—-called "breaks of the trial", and on the intangible human element;
they do not depend on a scientific ascertainment of the facts.®

It is quite true that all but a very small proportion of accident claims
never reach the trial court, but '"the terms of settlement are of course
controlled by what would happen or what might happen in case of trial
and recovery."8

The learned writer goes on to indicate further details of the inadequacy of the

fault system, of which the chief proponents have been the insurers. While he

is discussing the possibilities of a compensation system in the nature of work-

ments compensation the principles of his criticisms are just as valuable when

taken merely as comments upon the fault system.

Columbia Committee Report

C.A. Kulp quotes from the Report of the Columbia Committee:

It is not too much to say that insurance of the hazard seems practically
to have abolished the law of negligence in the field of automobile in-
juries. "The companies", said the Columbia Committee, "pay in so large

Ibid., pp. 220-221.
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a proportion of the cases in which liability insurance is carried that
the grinciples of 1liability without fault seems almost to be recogniz-
ed."

Messrs. Keeton and O'Connell advocate a scheme of their own devising, not wholly
acceptable to this Commission.l0 But they incorporate in their work items of

interest.

In their opening page and chapter entitled "A System Ripe for Reform' they have
written:

A. Shortcomings of the Present System

Serious shortcomings beset the automobile claims system operating in
each of our states. In each there is need for re-examination and re-
form of the whole set of laws, institutions, insurance arrangements,
and customary practices currently used in determining who among the
hundreds of thousands of annual traffic victims will receive compensa-
tion and how much each will receive. The most striking of the short-
comings can be stated in five points.

First, measured as a way of compensating for personal injuries suffer-
ed on the roadways, the system we have falls grievously short. Some in-
jured persons receive no compensation. Others receive far less than
their economic losses. Partly this gap is due to the role of fault in
the system -- to the need for the injured person to assert both that
another was at fault in causing the accident and that he himselfl was
legally blameless. In advancing these contentions a traffic victim
faces severe problems of proof. Nearly always he finds it difficult to
show what actually happened, and occasionally he cannot even identify
the person responsible, because the accident was hit and run. Another
major factor contributing to the gap between amounts of loss and amounts
of compensation is that a person legally respongible for an injury may
be financially irresponsible -- uninsured and with inadequate assets of
his own available to satisfy a claim. The size of the accumulated gap
from these two and other causes varies significantly from state to state.
Probably it is somewhat smaller in the states with compulsory motor ve-
hicle liability insurance (Massachusetts, New York, and North Carolina)
than in others. But even in these states it is still substantial.

9. Ibid., p.222.

10. Principaily because they make a compromise between the fault and no-fault
systems.
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Secondymthenpresentwsystempiisncumbersomemandwslow: Prompt payments of
compensation for perscnal injuries are extraordinary indeed. And delays
of several years before final payment -~ or determination that no pay-
ment-is due -- are common, especially in metropolitan areas. The back-
log of automobile personal injury cases presents a serious community
problem of delay in the courts, affecting other kinds of cases as well.
And often justice delayed is justice denied. An injured person needing
money to pay his bills cannot wait, as can an insurance company, through
the long period necessary to press and recover his claim, and he may be
forced to settle for an inadequate amount in order to obtain immediate
recovery.

Thirdystherpresentusystemvisnloadedswithounfairness: Some get too much
-- even many times their losses -~ especially for minor injuries. To
avoid the expenses and risks of litigation insurance companies tend to
make generous settlements of small claims. This largesse comes out of
the pockets of all who are paying premiums as insured motorists. Others
among the injured, as we have just suggested, get nothing or too little,
and most often it is the neediest (those most seriously injured) who get
the lowest percentage of compensation for their losses. Their larger
claims are more vigorously resisted,-and their more pressing needs in-
duce them to give up more in return for prompt settlement. This dis-
parity between losses and compensation is not explained by differences
in fault in different cases. It is true that under the theory of the
present system, in general, only an injured person innocent of fault is
entitled to recover, and then only against a motorist who was at fault.
But the practical results are more often inconsistent with this theory
than consistent. In short, the results are branded unfair by the theory
of the system itself, and one searches in vain for any substitute stand-
ard of fairness that gives these results a clean bill of health.

Fourth, operation of the present system is excessively expensive. It
is burden enough to meet the toll of losses that are inescapable when
injuries occur. It is intolerable to have to meet the additional bur-
den of administrative waste built into our methods of shouldering ines-
capable costs. To some extent, it is true, costs of administration are
part of the inescapable burden. But because of the role of fault in
the present system, contests over the intricate details of accidents
are routine. Often these contests are also exercises in futility, since
all drivers must continually make split-second judgments and many acci-
dents are caused by slight but understandable lapses occurring at un-
fortunate moments. Such contests, and all the elaborate preparations
that must precede them, wastefully increase the costs of administration.
In cases of relatively modest injury, the expense of the contest often
exceeds the amount claimed as compensation. All this expense, of
course, is added to automobile insurance costs and, together with a
mark-up for the insurers through whose treasuries the premium dollars
must pass, is reflected in the premium of every insured.

Fifth, the present system is marred by temptations to dishonesty that
lure into their snares a stunning percentage of drivers and victims.

To the toll of physical injury is added a toll of psychological and
moral injury resulting from pressures for exaggeration to improve onets

36
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case or defense and indeed for out-right invention to fill its gaps or
curenittsnweaknessesr: These inducements to exaggeration and invention
strike at the integrity of driver and injured alike, all too often cor-
rupting both and leaving the latter twice a victim -- injured and de-
baseds If one is inclined to doubt the influence of these debasing
factors, let him compare his own rough-and-ready estimates of the per-
centage of drivers who are at fault in accidents and the percentage who
admit it when the question is put under ocath. Of course the disparity
is partly accounted for by self-deception, but only partly. And even
this self-deception is an insidious undermining of integrity, not to be
encouraged.

This, in capsule, is the way the present automobile claims system looks
when we stand back and view its performance in gross. Ituprovidesitoo
little, too late, unfairly allocated, at wasteful cost, and through
means that promote dishonesty and disrespect for law.li

Ehrenzweig, in dealing with the negligence concept, has written:

THE CRISIS

"Plaintiffs'! attorneys" clamor for higher awards to injured clients, the
motoring public bewail increasing premiums, and insurance counsel shun
reform. Meanwhile the automobile, in the brief period of its existence,
has created a serious crisis in our administration of justice which en-
dangers the very fabric of our democracy -- the peoplets confidence in
the law.

When a person is injured in an accident and seeks compensation, he must
allege the motorist's '"negligence" -- though, usually, if there is any
fault, it is one chargeable to a society which "negligently" tolerates
dangerous locomotion. This incongruity between law and life must result
in much litigation -- and litigation in these cases means a pernicious
gamble which (with its inevitable by-products of delay and perjury) of=-
ten proves calamitous to the injured. If he wins he may yet fail to re-
cover even his stake, unless the loser has shifted his loss to a solvent
"accomplice" of his "wrong'" -- an insurer of his liability.

"Negligence"

Although the victim must prove the injurer's '"negligence,”" in at least
one-fourth of all reported automobile accidents -- and many more are
never reported -- no such proof can even be attempted. And in those
cases where proof is attempted, negligence;rprovedriorrasserted;may con=
sist of nothing but a technically faulty reaction, often committed in
the split-second of the "agony of collision.

11.

Robert E. Keeton and Jeffrey O'Connell, Basic Protection for the Traffic
Victim, Little, Brown and Company, Toronto, 1965, pp. 1-3.
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Courts and juries have long met the challenge and, in their findings of
fault and fact, in their instructions and verdicts, have come to recog-
nize "negligence without fault" as a sufficient basis for awarding com-—
pensation to the injured. At least three-fourths of all negligence
cases are decided for the injured; a pedestrian will almost always pre-—
vall. Such law making is characteristic of the soundness and vigor of
the common law. But by thus expanding the concept of legal fault, the
present law has distorted the concept of true "moral™ fault, while it
has continued to deny relief to what is probably a majority of those
injured by automobiles.l2

SASKATCHEWAN GOVERNMENT INSURANCE QFFICE

In the submission of the Saskatchewan Government Insurance Office reference is
made to the no-fault principle. The brief of that office read by Mr. James
Oliver Dutton, General Manager, traces the development of the law in the Prov-
ince of Saskatchewan and contended thatwitwhaswbeennrecognizedithererthatjuse
tice requires that the no-fault concept should be imported into the law of auto-

mobile insurance.

The foregoing indicates in part, the philosophy behind the scheme for Government
Insurance in the Province of Saskatchewan which has proved acceptable to the
people of that Province. Criticism was suggested against the Saskatchewan
Scheme before the Commissioners but that criticism would not appear to be gener-

al.

Professor A.M. Linden was called as a witness before the Commissioners by All
Canada Insurance Federation and gave extensive evidence. He read a portion of
the Brief of the Federation and was cross-examined by Commission Counsel. The

following extracts indicate interesting answers:

12. Albert A. Ehrenzweig, Professor of Law, "Full Aid" Insurance_ for the Traf-
fic Victim, University of California Press, Berkeley and Los Angeles, 1954,
pp. 3-4.
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RAE: Are you familiar with the fact that in, I think, certain States of

the Union there are compensation fixed payment schedules such as are in
part IX of this brief?

LINDEN: I will accept that.

Q. You say that that is so?

A. If you say it is so.

Q. You don't know? You have referred to Section VIII -- I think it is

Section VIII, Professor Linden -~ which is the income from non-tort
sources, or the return from non-tort sources, and I am sure you would
agree that to the extent that you have that recovery from non-tort
sources to which you have referred -- and you indicate you consider it
to be quite considerable -- we have now, in effect, compensation with-
out regard to fault?

A. You could call it that, yes.1l3

Professor Linden was cross-examined with regard to the difficulties of ascertain-

ing the truth in relation to the issue of negligence in cases at law. His an-

swers are illuminating indicating the considerable difficulty of actually as-

certaining what in fact occurred when an accident took place.

RAE: What about the suggestions in Keeton and 0'Connell -- and I think I

can give specific reference if necessary -- as to the fallibility of
witnesses themselves and their inability accurately to relate what
occurred in an accident, which in most cases they were not anticipating
and which happened quite quickly.

LINDEN: There are some witnesses that are no good at all and certainly

many complicated accidents create problems, but still I think in most of
the cases people have experience with this and they give the evidence as
best they can and I think it is adequate.

. I am sure they give it as best they can, we can assume that. Are you

familiar with any studies that have been done as to the inability of
people to recall and relate accurately events happening of a sudden?
I don't know of any particular studies of that.

. You know, of course, that there are a number of references in Keeton

and O'Connell and works like it which question very seriously the abil-
ity of people to relate the events of an accident?

Yes, they mention that and I mention that too; that sometimes this is a
problem, but I think they overstate the problem.

Who overstates it, Keeton or O'Connell?

. Well, the book that they wrote, I think, overstates the problem of ob-

Q
A.
Q. Experiments?
A. No, I don't know of them.
Q
A.
Q. You think they overstate it?
A. Yes.
Q.
A
servation.l4
13.  41/4768.
14. 41/4817-18.
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RAE: At the top of page 18:

"The plaintiff in the automobile accident gets no recovery because he
caused his own damage."

—— in the particular case referred to here --

"but the exponents of some different system maintain that his losses
should be compensated for notwithstanding this fact.®

Now you yourself do, to some extent, expound that.

LINDEN: Yes, to a limited extent.

Q. And you take no exception, nor does, presumably, the person putting
forth this brief, to the measure of non-tort compensation to which you
have extensively referred?

. I am sorry, I don't understand.

. All right, maybe I will put it to you this way: the plaintiff in a
motor accident gets no recovery because he has caused his own damage
but the exponents of some different system ~- Can you tell us who they
are?

A. The people that you have already -- Well, it is difficult. There are
a number of people over the years that have expounded these theories.
They have been primarily political people, largely socialists and --

Q. What are we talking about there -- "the exponents of some different
system"? Who are the exponents and what are they expounding? If 1
read the statement correctly, whoever they are they are suggesting that
a man's losses should be compensated for notwithstanding fault. Is
that correct?

. Yes.

. Well, is not that what you are expounding to some extent?

Yes, to some extent.

And is not that what the portion IX of the brief is putting forward, to

some extent?

That is right.

So that it is not a question of principle, it is only a question of de-

gree?

It is both a question of principle and a question of degree.l5

O =

> I O >0

Professor Linden wrote in his report(commonly called the Osgoode Hall Stuiﬁ as
part of his Summary of Findings, paragraph 28:

In conclusion, this study has disclosed several of the ills from which
the present system suffers. The tort machinery leaves a significant
compensation vacuum which persists even after the supplementary non-
tortwsourcesvhavencomenintonplayr: There is substantial delay in the
processing of a fair number of the tort claims. The recovery pattern
is uneven; more ample reparation is supplied in the minor cases than in
the serious ones. Brought into bold relief is the sorry plight of the
gratuitous passenger. The victims evinced considerable antagonism to-
‘ward the fault principle and lawyers were consulted in surprisingly few
instances.

15. 41/4,821-22.
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Mr. Rae put lurther questions to Professor Linden whose answers are relevant to

the no-fault idea.

In general, the Commissioners have concluded that Professor Linden was wedded to
the concept of fault or tort law, but would admit, as he has done, that in part

no-fault recoveries could help modify the rigour of strict fault law.l® Further
expressions of Professor Linden are mentioned elsewhere in this report, and par-
ticularly later in this chapter, where a considerable quotation from his writings

is made.

ABOLITION OF "PUNISHMENT"

Mr. D.B. Martin, when cross-examined by Mr. Rae, agreed that, with everyone in-
sured, the car driver causing damage by reason of wrong-doing is not in fact be-
ing punished =~ viz. fearing the consequences of his own wrong:

RAE: Now coming back to the other matter, Mr. Martin, with respect to the
recovery in damages being in the nature of punishment for the wrong a
man does, under our present insurance system with almost everyone in-
sured, he is not bearing it anyway, is he?

MARTIN: Well, first of all, Mr. Rae, I don't think I used the word '"punish-
ment",

Q. No, it is my word, but I thought that was what you intended, that the
man should be prepared to bear the consequences of his own wrong.

A. Yes, but that is not quite the same thing as punishment I don't think.
Q. All right then, I suggest to you that he is not bearing the consequenc-
es of his own wrong to the extent you suggest, because of the almost

total insurance cover?

A. We were talking about the general principle of tort I think, Mr. Rae,
which of course extends lar beyond automobile insurance. Your point is
a valid one as far as automobile accidents are concerned.l7

At present collision coverage is regardless of fault.

16. 41/4833-51.
17. 26/3091.


Nick de Domenico

Nick de Domenico

Nick de Domenico


- 512 -

Q. I think I touched on this with you, Mr. Martin, yesterday, but I am at
the top of page 10. There are simply two points arising out of this
deductables that is actually referred to up there and the first is, col-
lision, of course, is paid without regard to fault. We all know that,
you will agree?

A. Correct.

Q. And you regard it as a quite proper type of insurance coverage, undoubt-
edly; you sell it?

A. Yes, Mr. Rae.

Q. Would you say that -- can you give me any rough idea, without referring

to statistics, whether or not your collision business tends to be more
profitable than P.I. and P.D.?

A. That varies, Mr. Rae. I have known periods when the collision business
was most unprofitable. I think at the present time and for the current
yearl%t seems to be a little more profitable than the third party cover-
age.

FAULT PRINCIPLE NO DETERRENT

It is a matter of interest to consider if civil liability on the fault or negli-
gence concept is in fact a deterrent. Mr. G.W. McGill thought not:

RAE: Very good. It has been suggested in some quarters, Mr. McGill, that
the possibility of civil liability is a deterrent, and makes a man a
safer driver. Do you see what I am attempting to get at?

McGILL: Yes, I do; and I wouldnt't agree with that.

Q. You do not think it does?

A. No, I don't think there is any evidence, in my experience, anyway, that
this is the case.l9

Medical coverage under existing insurance is upon a no-fault basis, Mr. McGill
said:

Q. . . . "Part of the explanation for the fact that the lowest recovery
rate was in the medical payments coverage claims, is that it provides
only coverage excess to all other medical and hospital plans.™ Now,
this may be, and certainly is, in part, at least, Mr. McGill, a legal
question, but I am sure you can answer it for the Commission. How
does it come about, if you know, that there is subrogation in B.C.H.I.S.
in the bodily injury situation, but not where there is medical cover
of the type we are speaking of? Is it because one cover is compulsory,
and the other is voluntary?

18. 28/3302-03.

19. 37/4369. Mr. McGill was Claims Manager for Canada Northwestern Mutual
Insurance Company.
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A. No. It's because of the liability situation that arises between the
parties. The B.C.H.I.S. have adopted the view that they should stand
in the same shoes as the claimant, and if there is liability on the
part of an insured, then, to the extent of that liability, they should
receilve a proportionate reimbursement for the expenses which they in-
curred on his behalf.

Q. Whereas the medical payments is a "no-fault" concept.

A. That's right. It's purely a contractual payment obligation.Z20

PRACTICE OF INSURERS IN PAYMENT OF CLAIMS

The practice of insurers in paying claims reflects the fact that they do not
slavishly adhere to the fault principle when paying claims. The following pas-

sage is illustrative of this.

The question of the assessment of liability was under review with Mr. McGill and
a summary can be taken from the following passage:

Q. Supposing I go through and I find that all your pedestrian knock-
downs are 100%. The adjuster, whoever it is, has filled them in as
100%. Suppose I found that. This is subject to these limitations,
isn't it, that if you are arriving at a dollar amount that is satis-
factory you are not too concerned about divisions of liability?

A. Well, that is correct.?l

ECONOMIC LOSS

The great problem, sometimes lost sight of in the attitude of the law relating to
liability (the fault law), is that of economic loss. The economic loss when in-
vestigated is found, in the gross, to be enormous. It is contributed to very
much by accidents and of course by automobile accidents. So many persons who
have accidents suffer economic loss of a substantial nature but recover nothing.

This topic has given concern in Ontario, as well as British Columbia, and of

20. 37/4370.

21. Re;erznce to the 100% means 100% liability on the part of the insured.
39/4561.
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course everywhere where automobile accidents occasion damage and loss without

recovery.

Professor Linden, examined by Mr. Vickers, said on this:

Q.

This morning when you were talking about the tort system you listed
some benefits that you saw in the tort system, and in particular you
sald that one advantage that you saw was the fact thatmasmotoristwhim=
self, with the knowledge that he would not collect if he were negligent
wouldewantwtombesmorencarefuln In other words, the fact that I as a
motorist would like to collect damages if I were injured, I wouldn't
want to therefore be negligent. You recall that?

. Yes.
. You see, Professor Linden, the removal of this aspect in any system of

mandatory accident benefits?

. No. I don't think so. Again, mandatorysaccidentubenefitsswouldsnot

purportmtongivenfullmcompensations There is no award in there for pain
and suffering, for general damages, and that kind of thing. It is just
a small payment on account of expenses incurred while a person is a-
waiting trial, and in many of these cases there would still have to be
a trial to determine whether this person would be entitled to get a
larger award in the future, and the limited accident benefits doesn't
eliminate that part of the deterrent that he'might get some payments
for limited accident benefits, but he would still be deprived of the
verdict to which he would be entitled if he were not negligent. The
other aspect of the limited accident benefits is that even that might
be kept from certain people, and in the Ontario proposal they recommend-
ed that the person who was intoxicated or the person who was in viola-
tion of the criminal code could not receive even the limited accident
benefit if he were injured. So that there is this element of deter-
rence as well, that even that he couldn't get. But the normal negli-
gent person, or the person who was injured as a result of nobody's
negligence, would at least be looked after under the limited accident
benefits proposal.

. It is largely a question of degree then, is it not? I, as a negligent

driver under our system would recover nothing. If there were manda-
tory accident benefit provisions I would recover something, although
limited?

. That's right.22

The particular matter of economic loss, and the Commission's research on the

ability of victims to shift that loss, is largely dealt with in detail in Chap-

ter 2, covering term of reference (b). The examination of Professor Linden

22.

LO/L724-25,
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continued as follows:

VICKERS: And, therefore, to that extent it would have some limitation

A.

> O

> O =

> O

Q.

RA

= O = O

upon that factor which you discussed?

Yes, I think that's right. It really would minimize the defects of the
tort system in those few cases where the fellow, first of all, has a
meritorious claim and where he has to inevitably wait until the size of
his injury is determined, and inevitably wait his turn to get before
the court. At least, he is being looked after in the interim. And it
also relieves the harshness of the rule that says if you happen to get
hit by somebody who had a heart attack you get nothing. I would give
these people at least minimum compensation, basic compensation and mol-
1ify what defects there remain in court law.

This is this small area that we just spoke of?

Yes.

. Professor Linden, it was the Ontario Select Committee that made recom-

mendations upon the recommendations of All Canada. Is that correct?

. Well, All Canada certainly gave them a brief and in that brief this

proposal was outlined, and there was also the Law Society of Upper
Canada gave a brief which also recommended limited accident benefits.

. Were both those recommendations that they be mandatory?
. I believe so. Actually the All Canada Insurance Company didn't really

recommend that in Ontario. They said if the Select Committee saw fit
to establish this kind of system All Canada and their membership would
be prepared to write this kind of insurance, but I don't think they
actually recommended it to the select committee. But the Law Society
of Upper Canada did recommend it and their views, or at least the Law
Society view was adopted by almost the majority. Well, there was a
majority, but there was just one dissenting person, I think.

. Is it so that the Ontario Select Committee, its recommendation to the

Legislature was that it be mandatory?

. Thatts right.
. Do you know what considerations were weighed, or what factors were con-

sidered in deciding not to make it mandatory?

. Well, I think it is largely a political thing for the government to

assess and I would rather not say about that, I am not a politician.

. In any event the legislature elected not to make it mandatory?
. That's right. They were prepared to permit it to be written on a

voluntary basis. At least, at the present time. The Minister said
that he is keeping it under advisement and he will continue to watch
developments. He hasn't rejected it for ever and for all time, but he
said for the present, "we will permit experimentation™. I think in a
sense there may be a little bit of worry about how it will work out in
practice. Of course, to make it mandatory would cost money to every
motorist and, again, the government has to consider this, whether the
people will be prepared to pay that kind of money and whether they will
blame them for increasing their insurance rates.

. Cost is indeed an important element?
. I think this is true, you can supply anything if you have got the money

to supply it. This limited accident benefit will cost money because it
is providing a type of insurance that does not now exist.

Thank you.

: Professor Linden, in your view the proposal for limited accident
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benefits, in Ontario, if it were to go in at all, should have been
mandatory?

. I would have personally preferred it to be mandatory, yes.
. It doesn't operate properly within the concept you have developed in

your report unless it is mandatory?

. Well, I mean, it would help somewhat. It is better to have 50% of the

people covered than none of them, but it wouldn't operate fully, com-
pletely, unless all vehicles which are now insured would carry this
kind of insurance, and then everyone would be looked after.23

Professor Linden, it is to be noted, was the author of the Report called "The

Report of the Osgoode Hall Study on Compensation for Victims of Automobile

Accidents"™, a volume of considerable interest to the Commissioners as it paral-

lels, to some extent, the study they have been engaged upon. That study has to

be taken in the light of circumstances different to those in British Columbia,

but it is valuable as sincerely made. A description of how information was ob-

tained was given by Professor Linden when questioned by Mr. Rae:

Did you have any assistance from All Canada in connection with what I

To a very small degree I did have some assistance there. I had -~ this
was not a Royal Commission or anything, that we did, we did it as an
Osgoode Hall project. I wanted as much advice as I could get at various
stages of this report, and I had a very large committee of lawyers, in-
surance people, judges and other law professors, to whom I sent various
documents that I was going to use. For example the questionnaire I cir-
culated to maybe 40 or 50 people; people in the United States that had
done similar studies, asking them for criticisms and advice and recom-
mendations. And, for example, the letter that we sent out to the var-
ious victims. I studied the American ones and I sent this around for
people to comment and I also sent around our programme to people that

we were planning to interview, the type of sampling that we were going
to do and the size of the sampling --

But the size of the question, Professor lLinden?

So there was a large group of people I did consult, and among those
groups I sent a copy of each of these things along to the All Canada,
and I must say I had some responses from Mr. Piper, who is the General
Manager, making some recommendations, some of them quite critical I
may say -- but I was very grateful to him and I think they helped in
that small sense, but other than that there was no help.

Q.
shall call the Linden Report?

A.

Q.

A. Well, I am leading up to it.
Q. I am sorry.

A.

23.

LO/ 1721428 .



Q.

A.

- 517 -

Did you have occasion to work with or discuss the matter with any ac-
tuaries or statisticians connected with All Canada or connected with

the private insurance Industry?

No. The statistician —- I used the statistician from the University

of Toronto and the actuaries that we used was a small private firm in
Toronto.2h

EARLY PAYMENT OF CLAIMS

The no-fault system lends itself readily to payments being made almost forthwith

after an accident. This is desirable because it helps to relieve anxiety on the

part of the persons injured. In a discussion regarding interim payments, there

was the following (Professor Linden being cross-examined by Mr. Rae):

Q.

>0 PO > O

>0 20 >0

Let us not get off on the wrong footing. I am not thinking in terms of
instalment payment of a judgment as against a cash sum but rather in-
terim payments pending a final determination of the loss?

Yes.

. You say you have given us material on that before?

I am not sure but I have some views on it.
Could we have them? As to whether or not it is desirable, first.
I think it is in many cases very desirable, yes.

. Why?
. There are people who have meritorious claims and have expenses, incur

expenses, as they go along; although we know that hospital bills and
doctor's bills are usually paid for, they are eating up their savings
because they are out of work, and this can be a substantial economic
burden on these people.

It would also, would you agree -- and I don't like to interrupt --
deter rehabilitation?

Some people say that. Pardon?

It would deter rehabilitation?

Deter? Interim payments would deter?

. No, the lack of them?
. The lack of them, yes. I think psychiatrists have written that. There

is something called "compensation neurosis', which is a real condition,
apparently, according to psychiatrists, that sometimes persists until
the matter is concluded. So, by paying people in advance, expenses --
First of all, it eases their hardship if they suffer some (and sometimes
they do) and it may make them less worried about the outcome of their
litigation once it gets to trial. So I think interim payments are very
useful and helpful things in many cases.

. What, in your view, is standing in the way of this being done.

2.

4O/4730-31.
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A. Well, it is being done by some insurance companies I know, and the pro-
posal in this brief recommends something like that. The proposal in
Ontario recommended something there and there the Government stood in
the way of it, and the law stands in the way of it. In British Columbia
the problem is that the insurance company might not be obligated to pay
anything and it is the determination of fault and non-fault that makes
this a difficult question. When it is a clear liability case the in-
surance company could pay some payments in the meantime, and some do.

. You tell us of some that do, where it is a clear liability case, with~-

out the ultimate being determined?

I know the North-Western Mutual Insurance Company does.

They told us they were planning on this, I think, that this was a new

concept.

I think they do. I know the Allstate Insurance Company does it and 1

have heard of other companies doing that. You see, there are also prob-

lems of admission of liability and the securing of releases, and you

can get into some problems with that. It is kind of a dangerous thing

for an insurance company to do because they may make some payments and
then find out the law does not require them to pay at all. Then they
may have some difficulty in getting their money back.

Q. So that fundamentally it is this matter of fault and liability in its

various aspects that is, if one can call it that, the difficulty?

A. It is fault and also it is the problem of releases and admission of

liability, that sort of thing.25

> o &L

As to the suggestion put to Professor Linden that although the industry had pro-
posed limited accident coverage in its presentation before the Select Committee
of the Legislature of Ontario, such coverage was practically the same as the
Saskatchewan Scheme, he agreed that this was so, his answer being:

The limited accident benefit parts are very close; the major differ-

ence is that in Saskatchewan it is run by the Government and the pro-
posal here would be run by private insurers.26

It was of interest to the Commissioners to know that Professor Linden had him-
self assisted in the preparation of the scheme of the industry for limited ac--

cident benefits. He said so in his examination by Mr. Rae:

25. 41/4L787-L790.
26. L1/L799.
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Q. Does this not give you any lead as to why the industry brought it forth?
Does this not suggest any reason?

A. I guess the industry thought the limited accident benefit system there
was a relatively decent one which might be adopted and improved and run
by private companies.

Q. But it did not initiate it?

A. I think it initiated it as far as Ontario is concerned. I don't know
whether it created the Saskatchewan scheme, I was not around then.

Q. Is not that the position of the industry, indeed, at this inquiry,
Professor Linden? It is in Section VI of its report, shall we say, sup-
porting the status quo, if you like, and indicating in Section VI of
its report, as I read it, at least -- would you agree? -- that in es-
sence its position is this, and it has been put to me ‘in these words by
someone with a sharper wit than mine: Not necessarily compensation,
but compensation if necessary?

A. It has a familiar ring to it -- that phrase.

Q. Yes, and is not that about the approach of this brief?

A. I dontt think so. I think this brief is a little stronger. I think
the approach in Ontario was very much that but I think the approach in
this brief is a little more positive, and I would like to think that I
had a little to do with it.

Q. You had?

A. I would like to think that my involvement in this may have helped a
little bit, or maybe just the passage of time has changed the attitude
of the industry to some extent. I think it is a little stronger than
"compensation if necessary", and I think I favour it in that form.Z27

The proliferation of cars upon the highway has obviously increased the number of
accidents. Professor Linden in answering upon this topic said:

RAE: Do you consider that the fact that we have now permitted insurance to
indemnify the wrong-doer against the consequence of his wrong, that this
has resulted in an increase of negligence.

LINDEN: I cannot answer that, I don't think.

Q. You don't know?

A. No I have to study it. It is very hard to know whether negligence has
increased or decreased. Accidents have certainly increased but that
does not necessarily mean that there are more negligent accidents: Jjust
that there are more people, more cars and more travelling done by auto-
mobile.?28

The problem of the motorist is depicted by Dr. Leon Green, Professor of Tort Law

27. L1/L799-4800.
28. L41/4805.
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at the University of Texas and former Dean of Law at Northwestern. A quotation
appears in the Brief of All Canada Insurance Federation, which is termed in the
brief absurd or nonsense. It is apt in a discussion of no-fault law and is
quoted here:

The operator must observe the operation of the other vehicles front and
rear and to the sides - those he is meeting, those that pass, and those
that may cross his path. He must observe road signs, stop signs, cau-
tions, traffic lines, light signals and those of traffic officers. He
must observe his speed and that of others. He must watch for signals

of other motorists and give proper signals himself. He must know the
operating mechanisms of his machine, check their operations as he travels,
and maintain his rapidly moving and complex machine under control at all
times .

Multiply the same duties and hazards by any number of other operators in
the immediate vicinity; add the duties and hazards of highway mainten-
ance, passengers, pedestrians, and adjacent landowners, the conduct of
any one or more of whom may impose upon all operators in close proximity
duties and hazards requiring instant and perhaps unerring judgment and
action. Add further the hazards of climatic conditions; the imperfec-
tions of the human being in sight, judgment, muscular reaction, health,
strength, and experience.29

Of this Professor Linden did not say 'nonsense". He said:
It is only inaccurate in that it paints a picture of all of these things
being done at exactly the same time. I mean, by listing a group of
things that one might have to do within the period of an hour one after
another in a paragraph, it looks as though the person has to do it all

at the same time, whereas so frequently when one drives on the highway
one drives all alone and is just travelling along merrily.30

However, it must be recognized that what Professor Green was indicating is a
reality and that when many motorists are driving their cars, because of the
great care which must be taken by each, there is a very ready reason why acci-

dents occur. Any lapses from concentrated care may result in serious accident.

29. All Canada Insurance Federation Brief, Sec. VI, p. 13. BEx. 124.

30. 41/4807.
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So that in the opinion of the Commissioners the outline by Professor Green is
not nonsense if properly understood and applied. That was the view of Professor

Linden also, as may be seen from the foregoing quotation.

The discussion with Professor Linden led to these questions and answers:

RAE: Professor Linden, do you consider that there is room for an accident
in our present state of development of the motor vehicle -- crowding of
the highways, and so on? You refer to the increase in motor vehicles
in your Osgoode study and I am coming to that. Do you consider that
there is, perhaps, more room for the true accident concept today --
that is in terms of it being a fortuitous event for which no one is

responsible?
LINDEN: Yes.
Q. You do?

A. Yes. I mentioned that. People have heart attacks, and that sort of
thing is certainly fortuitous, and things like that such as crowded
conditions of the highway, bad weather, because there are more cars on
the highway. I mean, the statistics show that there are more accidents

in cities than there are on the highways, because there are more cars
here.31

Professor Linden had written upon this subject in the Canadian Bar Journal and

his views in relation to his article in Vol. 9, No. 1 of February 9th, 1966 were
reviewed before the Commission. As to the burden arising from automobile acci-

dents:

RAE: I think you have stated that. Now at page 13 you make this state-
ment:
WThere is another reason why motorists should bear these costs. Im-
position on motorists of a major part of accident costs enables us to
educate them about the risks involved in the operation of a motor
vehicle. Perhaps, by focussing on involvement rather than on fault,
we shall be able to impart the knowledge that many accidents are in-
evitable and that anyone can be a victim at any time. Indeed, every
second car manufactured is involved in one injury-producing accident
during the course of its lifetime."
Two questions there: First, are you still of the view as stated in the
earlier part, that focussing on involvement rather than fault will
bring about what is suggested there, or should?

31.  41/4813.
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LINDEN: Well yes, I think you must focus on involvement, but also you have
to look at fault as well. I am not talking about involvement to the
exclusion of fault here; I am saying we have to focus on that because
there are some accidents that occur without the fault of anybody, at
least without legal fault.32

MONEY GOING IN SMALL CLAIMS

It appears that the large number of small claims is what makes a very great
drainsuponsthenresourcesnofwtheninsurers: There appears to be far less concern
with fault respecting such claims: Mr. Makin in reply to a question from Mr.
Brown, Q.C., Counsel for All Canada Insurance Federation, said:

BROWN: Do you have anything to add to that, Mr. Makin?

MAKIN: I agree with what has been said. I think Mr. Parkin made the dis-
tinction between what is a small claim and what is a large claim. Not
too long ago in my own company we kept track, as we still do of all our
claims, and we would list those as large being over $1,000. Now we
list as being large over $2,000. I think that the rating structure of
most of the companies in Canada today -- the companies, individual com-
panies can absorb the odd substantial loss of say a $50,000 claim. I
don't think this is what is hurting us. I think what is hurting the
industry loss-ratio-wise, is that we are literally being nickled and
dimed to death.

Q. Does this mean you are affirming the suggestion that there is overpay-
ment in the small claims?

A. No, not at all. We are paying where we have to pay, but perhaps we
are not bringing as much control to bear on these claims. I am think-
ing in terms of the entire industry, not of an individual company. In
my own company we attempt to control it wherever possible.

Q. Do you consider that there is a greater claims consciousness growing
in Canada than there used to be that results in legitimate claims be-
ing made that are small that perhaps would not have been made before
even though legitimate?

A. I think this is very true, but I do not subscribe at all to the fact
that the smaller claims are being overpaid. I think any company --
and I can only speak from my own experience in my own company -- is
attempting in every way, shape and form to control claims. It is true
in the larger claims you are going to get a greater degree of exaggera-
tion, but most insurers I believe tend to resist inflated claims
whether they are large or small.33

32. 42/4,893.
33. 48/5608-9.
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INCIDENCE OF COST OF REPAIRS

It is evidently fact that a very large part of insurer "payout™ is upon repair-
ing the automobile, which often is made on a no-fault basis:

BROWN: So that a very large portion of the payout is in respect of the
repairing of the automobile?

DAMOV: Well, this is the significant aspect of this particular set of
figures, that really the largest amount of money that all of us as
insurance buyers pay is spent in repairing our automobiles, or each
othert's automobiles. The amount of money that is required and is ac-
tually spent in claim payments in respect of bodily injury is a rela-
tively small proportion of the total.34

No-fault concepts have been imported from time to time into policies of insur-
ance which would appear to have been done as measures to invite custom. It is
of interest to note information given by Mr. Damov:

LOCKE: Mr. Damov, could I ask you, I suggest no one could formulate such
an important principle without knowing what need they had in mind.
Would you care to give any other reason from your knowledge that you
are able to?

DAMOV: Well, this is a coverage which, as Mr. Parkin has indicated, has
been available for many years in many Jjurisdictions in the United
States. I may be forgiven if I indulge in self-advertising. My com-
pany introduced the so-called motorist's personal protection privilege,
it may well be twenty years ago now, which provides for a capital --
provides for capital sum payments, death and dismemberment benefits,
weekly indemnity and so forth, to be attached as an endorsement, and
in this case it is indeed an endorsement, to the automobile policy.
Now, this was also accompanied at the time by the introduction of the
uninsured motorist's protection. I don't want to be misunderstood, I
don't say that the timing was identical, but in the general brief --
same brief period of time, this was introduced as well.

Q. In the United States?

A. Yes. The uninsured motorist's protection was intended to fill an ob-
vious gap in the available general protection. The personal motorist's
protection, or what we now know as the proposal for accident benefits
in Ontario or in other parts of Canada, was intended to provide people
who wished to buy it, additional means of protecting themselves and
members of their families and passengers in their automobiles against
injuries, against loss of income, essentially. Now this type of cover
has always been available to the public from accident companies. This
has been sold for many years as an automobile accident policy as such,

34. L48/5610.
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but with a very limited application and correspondingly inordinately
high cost, so if it 1is to protect the motorist primarily it would seem
guite obvious to make it available as part of the automobile policy
and to have it extended to a larger number of people who can have the
protection of the contract whether they are passengers or members of
the family of the insured, rather than to sell an individual accident
policy. Now, in Canada, I think that it was during the Regina meet-
ing of the Superintendents of Insurance of the various provinces that
a discussion took place about the changes to be proposed in the Auto-
mobile Insurance Act in order to make it possible to have this cover-
age sold as part of the automobile policy rather than as an accident

policy.
Q. And what year would that be to the best of your recollection?
A. 1961.
Q. All right, thank you. Now, as a matter of interest, in any of the

jurisdictions of the United States in which your company has apparent-
ly marketed this, is it mandatory to buy it as part of the policy?

A. No, it is not.

Q. In 1961 was it suggested that the coverage be mandatory?

A. The suggestion had been made, whether it was made at that time or not,
I will have to verify, but the industry in Canada has generally been
of the view that if the coverage is to be introduced it would be pre-
ferable to make it mandatory because it would reduce the over-all
cost. I should perhaps add once again that in this respect the posi-
tion of the industry is a rather neutral one in the sense that if the
coverage to be introduced, especially if it is to be mandatory, we
have made very clear our position that introduction by government
authorities, such mandatory cover must be balanced against the pos-
sible additional costs being imposed on the public.

Q. Why then do you wish to make the endorsement mandatory? Ig there more
than one reason, or what is the reason?

A. Well, this would reduce the overall cost if it was to be purchased by
a large number of people.

Q. Is that the sole reason, the endorsement, the so-called proposal is
to be mandatory?

A. This is the fundamental reason, yes.35

A draft form of addendum to a policy of automobile insurance was examined by the
Commissioners. It was one proposed but not yet adopted, and it was not a final
draft. But the intention was for wide coverage on a no-fault basis. This was
not a proposal generally, but of The Travelers (represented before the Commis-

sion in the person of Mr. Damov). Quite evidently it was intended to provide

35. 48/5659-62.
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some form of cover, very extensive in its application, upon a no-fault basis.
The coverage was to be upon the named insured, and to protect the members of his
family and passengers in his car, and on the main insured if struck as a pedes-

trian.

Hence progressively the industry is proposing, from time to time, changes which
expand the doctrine of no-fault. In the view of the Commissioners this signi-
fies growing acceptance of the fact that it is becoming recognized that there
is more accident than defineable cause in the conflict between cars upon the

highway.

Mr. Damov was positive that if a scheme of accident insurance (no-fault) were
imposed upon a mandatory basis the insurance premium would not be increased a
great deal. The increase was indicated to be a range from $9.00 to $57.00, but

with correspondingly more and readier cover on a no-fault basis.

Mr. Damov gave particulars of the no-fault cover issued by The Travelers:

DAMOV: Yes, Mr. Locke. In connection with the travellers accident bene-
fits we provide coverage —-- if I may read this so that it will be in
the record to clarify it -- for automobile death indemnity and total
disability benefits. The automobile death indemnity and total dis-
ability benefits privilege may be afforded to an individual, named in-
sured, or to relatives of the name insured resident in the same house-
hold under the policy covering an automobile of a type to which this
manual is gpplicable. This is from the Automobile Private Passenger
Manual. The annual rates per person insured will be as follows -

LOCKE: I am sorry, by "per person insured'" means the one owner of the
policy, is that right?

A. No, that would also include the number of people who may be known to
be members of his family.

Q. I see, all right.

A. The principal sum may be either $5,000 or $10,000 and the annual pre-
mium would be $2 or $4 respectively. The weekly indemnity may be $25
or $50 per week and may be provided alternatively for payments extend-
ing through the entire duration of disability, the effective life-
time disability payments, or limited to a maximum of 200 weeks. The
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applicable rates for payments without a time limit would be $4 or $25
per week and $7 or $50 per week. With the limitation of a maximum of
200 weeks period of indemnity the corresponding annual premiums will be
$3 and $6. And I am sure that this data, while factual, will be taken
as requiring some proper interpretation in correct relationship to the
actual provisions of the contract and the circumstances under which it
will be issued, so that it is given here for illustrative purposes and
for the limited value that this type of illustration would have.

Q. I am sorry, I haven't got the proposal -- or the precise figures. Per-

haps you could remind me of the figures for which your limited benefit

was proposed. Was there. a figure set in your brief in the event of

death, for instance, are we talking about what cover --

I am now speaking of the All Canada brief.

Yes, the All Canada suggestion.

And you are thinking of the amount of benefit?

Yes.

. Yes, it was to be a death benefit of $5,000 if my memory serves me right.

To save you time is it set out in the All Canada submission somewhere?

Have I missed it?

BROWN: I think it will be found in the report of Ontario Select Committee
which is an exhibit.36

OPOPO >

Mr. Locke goes on quoting from Exhibit 136 C:

. And now comes the important part:
Tt is emphasized that anyone who seeks financial protection against
injury or death by reason of an automobile accident can obtain such
~ protection through the purchase of an accident insurance policy. It
is also emphasized that many persons in Ontario, in fact, probably
most persons are already covered in this respect under some form of
accident insurance. Practically every corporation, and in fact most
" small companies, include among their employee benefits accident and
sickness insurance which provides specified benefits. Many automobile
clubs incorporate in their membership privileges accident insurance
providing similar benefits. From 1956 to 1960 the most recent report
of the Superintendent of Insurance, accident insurance in Ontario
grew 25%. It is still growing."
Now this was written apparently in 1962. So far would you agree with
that, Mr. McIntosh?
McINTOSH: Yes.
Q. Gentlemen, would you agree?

DAMOV: Yes.
MAKIN: Yes.
PARKIN: Yes.

Q. I continue:
"Having thus described what the insurance industry has already done,
and what it is trying to do in this regard, All Canada again wishes

36. 49/5729-30.
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to go on record as being unalterably opposed to any departure from the
principle of no ligbility without fault or the established methods of
determining quantum.

In our representations to the Superintendent of Insurance for Canada
and to the Association of Superintendents of Insurance for the prov-
inces of Canada, our objective has been to make it legally possible

to include what is technically accident insurance in an automobile in-
surance policy.

There has never been any intention of denying to the victim so recover-
ing any legal rights they might have against any party."
I take it that is still correct?

DAMOV: Right.37

LOCKE: My friend, Mr. Vickers, has advised me that he procured this

statement from the office of the Minister very shortly after, and I
am going to offer it as an accurate statement of what the Minister
said in the legislature, and I would like to read this and ask if you
agree with it:

Wwhen I first looked into the recommendations of the Select Committee
on Automobile Insurance, that had not been implemented, I questioned
the need for compensation with regard to fault and the costs thereof."

And then he goes on to say that two studies were made, that there was
further attention and analysis; he says that he received a report from
Professor Linden, and then there was an analysis of the potential ef-
fects of costs conducted by the Automobile Insurance Technical Commit-
tee under the chairmanship of Mr. Earl. This is familiar to you gentle-
men. Then at the middle of page 2 of this statement -- and I am sorry,
I have only the one copy and it is marked up -~ I am quite willing to
file it or try to find a clean one ~--

"Professor Linden's report found that most compensation was received
from non-tort sources and there were court actions in a very small per-
centage of cases. He suggested there were a number of deficiencies in
the present system and he emphasized, 'The sorry plight of the gratui-
tus passenger.' At the same time he found '"a number of healthy signs
manifested by the present system", and he said, 'the majority of those
who suffer loss secure complete economic reimbursement through the
tort system as buttressed by the new welfare schemes.!

The report of the Automobile Insurance Technical Committee investigat-
ed the effect on liability automobile insurance premiums of a manda-
tory additional coverage for all injured parties, regardless of fault,
in the manner recommended by the Select Committee. The committee
estimated that this clause would add about 20% to the 1967 premiums
for the $35,000 minimum coverage provided under the third party lia-
bility insurance.

This would mean an increase of from $8 to $57 for individual premiums

37.

49/5737-8.
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on private passenger cars. The total annual cost of these additional
premiums has been calculated as $22 million."
Now, does that accord with your recollection, gentlemen, of/phé figures
given at that time under the circumstances then proposed?

DAMOV: Yes.

Q. I continue:
"Several changes in conditions have taken place since the Select Com-
mitteets report on this matter. The Motor Vehicle Accident Claims!
Fund established as a result of the recommendations of the Select
Committee, has come into full operation. Thiz fund, with related
legislation, has made possible a substantial increase in the number
of our out-of-court settlements for accidents caused by vehicles with-
out insurance; it has increased the maximum for payments in these
cases; and has brought about an increase in the percentage of vehicles
that are insured.®
Do you agree with that, Mr. Parkin?

PARKIN: Yes, I do.38

From the foregoing it appears quite clear that the industry is able to add to the
coverage available to policyholders, if such action proves attractive. The

fault principle may quite easily be replaced, therefore, if it should prove ad-
vantageous to the industry to do so. Hence, should it prove advantageous to the
public to have two party automobile insurance, there can be no difficulty about
instituting such coverage upon a no-fault basis. It is of little merit to con-
tend that there should not be an area of accident having preferential basis, to
wit, automobile insurance upon a no-fault basis, if in fact, rating may be had
which is attractive to a willingly consuming public and beneficial to society as

a whole.

That a change may be made is evidenced by the following passage in the evidence:

RAE: I see. Then is it correct to say that the industry does now, what-
ever may have been its previous position, support a plan based on a
theory of compensation without proof of liability, and I must be fair
to you and say that those words are the words of Mr. Piper in the
Federation of Insurance Council Quarterly of 1953 in which he said that

38, L9/5Th2-i.
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the insurance industry could not support a plan based on the theory of
compensation without proof of liability. Has the industry now changed
its view?

MAKIN: I think it is only fair to say, Mr. Piper, that again we have
taken the attitude that we are willing to co-operate with the legisla-
tures in the development of new coverages which they feel are required.
In that sense I think the industry has changed its view, yes, and we
have shown our attitude has changed.

DAMOV: Now, may I comment, Mr. Rae. I think that -- incidentally I am
responsible for creating perhaps some confusion as to the industry's
position as a result of the answers I gave to Mr. Locke the other day
during his cross-examination. The position of the industry as a matter
of policy is still as outlined in the All Canada brief which is before
us, and on this particular subject as particularly outlined in Section
9 -- we do propose these accident benefits and we would accept the
responsibility of providing them to the public if this was the requir-
ed benefit. This is the outside -~ the word was used the other day --
perimeter of our position. We do not favour compensation without
fault. We are conscious of the fact that in one of its aspects this
proposal does seem to lead us into compensation without fault insofar
as the pedestrial beneficiary is concerned. This is part of the reason
why in the drafting of the policy itself, modifications are taking place
but nothing final has yet been done, and we have not received approval
from the Superintendent of Insurance for any final draft of policy.
But the industry would prefer to see, I believe I am correct in saying
this, a policy that -- accident benefits which would not extend to
third-party pedestrians; although it would be willing to provide these
benefits if this appeared to be the requirement of governments.

Q. But, Mr. Damov, I don't want to belabour this ad nauseam, but page 1
of this section 9, on that page does the industry not bring this for-
ward as its proposal for this Commission for British Columbia?

A. Yes, that is correct.39

In comparison, the limited no-fault benefits offered by the industry appear to
be similar to those which have already been covered, and secured under the

Saskatchewan Government Scheme. There are minor, but not major, differences.

The proposals offered by the industry for British Columbia in the area of no-
fault cover are in essence the Saskatchewan cover. This cover appeared outlined

in the Brief of All Canada Insurance Federation.40

39. 52/6149-51.
4L0. Ex. 124, Sec. IX, p.l.
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It is natural to conclude that if benefits are extended, whether on a fault or a

no-fault basis, premiums will have to be increased.

It is of great interest to note that, when the industry proposed no-fault cover-

age to the Select Committee of the Ontario Legislature, it urged the coverage be

held to be mandatory. This the Select Committee recommended, but the Legisla-

ture of Ontario ruled that the coverage be optional.

The Commissioners are of the view that if no-fault coverage be instituted it

should be made mandatory; as voluntary acceptance by policyholders could, de-

pending on the coverage, add to the cost substantially. As to this Mr. Makin

has given an explanation which is convincing:

RAE: Now, why would its being optional increase the cost?
MAKIN: You would be spreading the cost of the cover, Mr. Rae, over vastly

fewer people. This in itself would in a sense make it more difficult
to administer. We have no actual figures on what the difference in
cost would be; but on a very informal discussion basis, and working
with figures we estimated it would cost twice as much.

. I see. Depending on how many opted out and in?

Right. It would also in a sense penalize the individual who bought
the coverage if it was, say, optional, because I might buy the cover-
age and might be riding in your car; and you don't have the coverage
so my policy would have to pay your claim; so that I would be penal-
ized in effect for buying additional coverage.

. And it would be for some such reason or the same reason as this pre-

sumably that Saskatchewan would find it necessary to make theirs com-
pulsory in the first instance. Would you agree?

DAMOV: If that was the only way of having it applied universally. Now

in Ontario at the time this was being done and today still by the
statement by the Ontario Minister of Transport, 98% of the people were
assumed or estimated to be insured.

. And at the time the insurance came in in Saskatchewan I have seen

figures indicating that somewhere about 10% were insured. Is that
correct?

MAKIN: That is correct.

Q.

And this is your point; so that in Saskatchewan it would necessarily
be compulsory, if you were going to get any sort of broad coverage at
all, is that right?

. Yes. 4

41.

52/6165-6.
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It is of course necessary to examine all details where a proposal is made which
departs from the accustomed one. Consequently, before any scheme is proposed by
the Commissioners they have had careful calculations made of the likely rating
required. As to rating, no very satisfactory figures were available from the
industry. There was a clash of opinion evident between computations by Mr.
Wittick and Mr. Frederickson (both casualty actuaries); and the figures suggest-
ed before the Commissioners contemplated adjustments as the result of an off-
setting principle, whereby payouts from the no-fault cover would be applied on
account of, or off-set, against damages recoverable under any fault third party

liability coverage.

ATTITUDE OF INDUSTRY REGARDING LIMITED NO-FAULT COVERAGE

A further discussion produced answers indicating the attitude of the industry
towards the limited no-fault cover. Discussion in hearings produced answers in-
dicating that attitude more clearly:

RAE: Well, now, I will read that sentence again as part of the remainder,
and I would like to put the question to you in this way, gentlemen, do
you agree that this is the majority of opinion of the industry in
Canada as represented through the All Canada Insurance Federation that,
"The companies in Canada welcome this new approach to automobile bodily
injury insurance, because the feeling is it will serve to improve their
relationship with the public. With basic benefits paid promptly to
everyone injured in an automobile accident by his own insurance company,
it is expected that automobile insurance will be viewed in a new and
better light. Also it is thought that there will be less litigation
with a consequent saving in legal expenses."

PARKIN: I believe this i1s the attitude of a majority of insurers in Canada
today.

MAKIN: So do I.

McINTOSH: I agree with that entirely.

DAMOV: I agree with that. I would like to express once again my reserva-
tion about the third parties.4?2

L2. 53/6241-2.



The public therefore, is to some extent deprived of improvements until it be-
comes policy on the part of the industry to please the public. This accounts in

part for failure to improve the coverage available.

It is quite obvious from the evidence of the panel of All Canada Insurance Fed-
eration that the proposed partial no-fault coverage is one which is intended to
be attractive and satisfactory to the public, and self-pleasing to the industry
as well. For the latter, in particular; it will improve its somewhat tarnished

public image.

The institution of partial no-fault coverage would undoubtedly lead to a more
regular basis of settlement of all claims, and would help to eliminate the over-

payment of small claims.

Mr. Wilcken, in his article commenting upon the article by Herbert E. Wittick,

said,
A high percentage of small bodily injury claims will be settled at cost
or scheduled benefit levels rather than at today'!s inflated out-of-
court immediate release levels.43

As to that quotation, the following is from the transcript. The witnesses

Parkin and McIntosh gave the following answers:

PARKIN: I believe basically that would be correct.
McINTOSH: Yes. I would agree with that.4h

The All Canada Insurance Federation panel were not unanimous, however, in agree-

43. Carl L. Wilcken, Proceedings Canadian Actuarial Society 1964, Vol. 51,p.122.

L. 53/6247.
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ing that "small bodily injury claims are being compensated at inflated levels at

the present time"™. But they appeared to agree on a more important phase:

RAEf "3. The majority of bodily injury actions taken should be settled
in much less time and for a lower cost per claim as each claimant re-

ceives immediate primary benefit, and the courts are far less congest -
ed."

DAMOV: Yes.

Q. Do you agree or disagree?

PARKIN: I would agree with that.

MAKIN: Essentially I agree, Mr. Rae; although, as I think I said before,
I think the handling of claims under this type of coverage is going to
be more expensive for the companies from a cost point of view than a
similar tort type of claim.

Q. Adjustment in legal costs or what?

A. No, particularly under the - I am sorry, yes, I do agree with it.
McINTOSH: 1 agree.45

It is interesting, also, to consider what was said by Mr. Wilcken of the possibil-

ity of savings under the proposed scheme (again reading from his article p.124):

RAE: "Similar changes in attitude of our injured occupants may result
but not to the extent of the full knock-for knock system.®
What he is saying is this, what you are going to save money with these
passenger claims under this situation because you are dealing directly
as the insurer of the driver whose guests -- who was the host, and
there is going to be a more receptive attitude to reaching a settlement.

Q. Do you agree?

THE PANEL: Yes.

RAE: '"Many in the insurance industry in Canada hope the risk is well taken.
In addition some feel Canadians will have the finest automobile insur-
ance coverage in the world when this coverage is marketed.™

Q. Do you gentlemen on behalf of All Canada agree with the last statement?

MAKIN: I can to the best of my knowledge as I know other insurance situ- -
ations rather well, Mr. Rae.

RAE: Mr. Parkin?

PARKIN: I am not sufficiently familiar with the world-wide automobile in-
surance conditions to make that statement.

Q. Let us limit it to North America.

A. I would believe so on this continent.

RAE: Mr. McIntosh?

McINTOSH: Yes.4b

L5.
L6.

53/6249-50.
53/6253-L.
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Mr. Wittick's plan or proposal submitted to the Select Committee supra, Mr.
Parkin thought would result in reduced adjustment costs, but he went on to say:

It will only do this to the extent that benefits under it are large
enough to satisfy the majority of claimants and deter them from seek—
ing more under the tort system.47

Although the proposal for no-fault coverage may be modest in the payments, it is
obvious that if it is general in coverage, and the payments are made promptly,
it will be a great improvement over the present condition of things -- with the
conflict over liability and extent of injury, and with a minimum of recovery of
economic loss. It may be true that:

RAE: How would you suggest an industrial worker who is earning say $100
a week is going to be content to settle for $35 a week?

DAMOV: I don't suppose he would be, Mr. Rae.

Q. I beg your pardon?

A. I don't suppose he would be.

McINTOSH: Not if the advantage of the tort system were -- if we were
left with it. He certainly would not be willing to settle.

Q. Well, is this not going to be your principal benefit, this weekly
benefit?

McINTOSH: Yes.

DAMOV: Yes.

Q. Isn't it?

MAKIN: He will get something, Mr. Rae, immediately, right off the bat.
It may not be as much as he would want to get or should get, but it
does mean that he will have some income coming in, in this case you
cite, and he will be free to sue after that, if he so wishes.

Q. If he is not going to be satisfied with $35 a week, how do you suggest
this is going to result in lower claim settlement costs? 1f he is go-
ing to proceed anyway, he is going to have a sum of money in his pock-
et from you with which to pay for the proceedings.

McINTOSH: I don't think the attempt was to prove that in every case it
would result, Mr. Rae. We are talking about -- I think the word small
is used in the article repeatedly.

Q. Yes?

A. But to the extent a small claim would find its release in the accident
benefits, it would relieve the strain of the tort system. But undoubt-
edly there would still be a great number of claims which would find
their total recovery under the tort system; even though initially they
may take some benefits out of this scheme.

L7. 53/6256.
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PARKIN: There is another way of looking at this, too, to save money on it,

Mr. Rae: If a man is getting something, even if it is only $35 a week,
he knows that he has some contributory negligence which he will never
admit to himself; and if he is getting $100 a week at work, and he is
voluntarily offered $35, and he admits that he was perhaps 50% wrong,
it would be very simple if the company admitted the same 50% to pay him
another $15 a week, and I think that the actual payment of this amount,
without having to go any further, would leave the claimant of the very
best to negotiate a further settlement on a fair and equitable basis
under a question of tort.

. If he is getting only half of what he thinks he is entitled to, you

have got a narrower area in which you have to negotiate. The fact that
the basic sum is, if what you are saying, is payable in all events, en-
ables you to supplement it a bit from your P.L. coverage to get rid of

the claim.

. If there is some question of tort, and there has to be in every case,

I would believe.48

The greater the spread of loss, makes the burden of those who bear the loss

lighter.

as the public is concerned.

RAE: Now further down the page, "If there were no motor vehicle liabil-

ity policies in existence the cost would have to be borne as the cost
has to be borne with the existence of motor liability insurance.
What you are saying there is this: When there are accidents there is
a loss which is borne by someone; and to the extent that you have in-
surance you spread the loss?

MAKIN: Right.

Q. And the greater you spread your insurance the greater you spread the
loss, I am sure you would agree?.

A. That is correct.

Q. If you went into a system, if you did, the like of which is set out
in Part 9 of your main brief, your Limited Accident Benefits, there
would be a greater spread still of the economic loss, would there not?

A. Logically I would think so, yes.

Q. Broadly speaking you would agree that the object of insurance is to
spread losses?

A. Yes.

Q. And the greater you spread it the more help you give to the individual
concerned, obviously?

DONALD: Yes.

MAKIN: Unless the --

Q.

These are not trick questions.

L8.

53/6256-58.

Consequently, a general insurance cover will have a good result so far
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A. Less cost to the individual, yes.49

PUBLIC WELFARE

It is of interest to assess what may be deemed to be "social welfare™. The in-
dustry conceives that, if a scheme of compensation without fault be instituted
by Government, that would be social welfare; but if the same scheme is institut-
edybysthepindustryynitodssnots That is something rather difficult to comprehend.
It is apparent that both would be schemes for the public welfare. So far as the
public is concerned, then, any measure benefitting it would appear to be desir-
able, no matter what the source. As to the idea of social welfare or no, the
members of the panel of All Canada Insurance Federation were not unanimous in
their view. Mr. Parkin was of the view that the industry-run schemes would also

be a social welfare measure.

Commission Counsel read to the panel an extract from an insurance journal:

Journal of the American Society of Chartered Life Underwriters, written by Kulp

referred to above:

RAE: Gentlemen, dealing with this matter of social welfare and social
insurance, I want to read something to you to see whether or not you
would agree. I am reading from one of the Irwin series on insurance
which I have referred to before. It is a collection of papers on
various aspects of insurance and the editor is Schneider and it is called,
"Headings in Property and Casualty Insurance'. The particular one I am
referring to is Chapter 4 and is entitled "Social and Private Insurance,
Contrasts and Similarities.” It is from the Journal of the American
Society of Chartered Life Underwriters of June, '52, and the author is
the same Mr. Kulp.

Now on page 28 he says this:

"Insurance may be regarded as a contractual relationship, an economic
enterprise, a technique for averaging loss or as a device for social
planning." And then he deals with each of those and I will read his
first sentence or part of it under each of those headings.

49. 55/6LL1-2.
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Under the heading of "Insurance as a Contract", he simply says that it
may be regarded as a contract and an agreement by one party of the in-
sured to take over from the other for consideration a loss. M™Insurance
as Enterprise." He says, "Insurance is also, if not a business, an
economic operation." I am sure you will agree with those two aspects.

THE PANEL: Yes.

Q.

A

Now as a technique he says, "Insurance is a technique for the group
budgeting of risks." I think you would agree with that?

.. Yes.

Q.

"Insurance finally may be used for a direct social objective. Insur-
ance of course is always social in the sense that it is the central
feature in group budgeting. The immediate objective and no less de-
sirable for all that is the benefit to the individual. When the av-
eraging technique is used to achieve immediate social objectives, what
Winston Churchill once referred to as 'harnessing the magic of the
averages to the chances of the millions,' the result is social insur-
ance." Do you agree with that?

DONALD: When it is used to harness --

Q.

> O

> O

When the average technique —- I will leave out the Churchill portion.
When the averaging technique is used to achieve immediate social ob-
jectives the result is social insurance?

. I take it they are not referring to any type of insurance, just insur-

ance whether it is run by the government or an individual?

. That 1s right.
. As a precept it does not seem to have anything wrong with it. It is

taking an average and spreading it out.

Would you not label your Part 10 of your main brief as social insur-
ance?

I myself make some distinction between social measures and social wel-
fare, and I think perhaps we are at cross purposes on that point. But
yes, there are some social aspects generally, I would agree to that.

. Now over on the next page you make this statement. You are speaking

of the Criminal Code, safe driving and the rating system, medical care

—- all in the one sentence. Then we get down to Workmen's Compensation
legislation and other Social Assistance agencies. Do you regard Work-

men's Compensation legislation as aSocial Assistance agency?

MAKIN: In a broad sense, yes.

Q.

Do you know what it is? I am speaking of British Columbia. It is an
insurance fund paid for by industry, that is the assessments are paid
by industry although labour insists it is part of the wage packet. The
assessments are paid for by industry; it is a fund administered by a
board set up by the government, and the benefits are paid to the worker.
Now do you regard that as a Social Assistance agency?

DONALD: I would not call it Social Assistance agency but I don't think

Q.
A.

Q.

A.

we are putting it in that context here.

I see.

We are saying all of these things exist in fact and they all play a
part in the determination of how a claimant can be reimbursed.

The only distinction between it and your Part 9 is the auspices of the
fund. Your Part 9 would be a similar type of fund for the benefit of
victims in a motor accident -- the assessments would be collected by
industry and redistributed?

There are fundamental differences of course.



. What?

. One is the bought voluntarily?

. Which?

. The private insurance policy.

Under Part 97

. The policy would be bought voluntarily and it would be a mandatory part
of the cover, but it would be bought on a voluntary basis.

. What other distinction would you make?

I think that is the fundamental distinction.50

>0 >0 >0

> O

The official view of the industry is that it is favourable to the tort system,
but if the legislature should remove that rule of law, then the industry could,
and would, continue to insure against the consequence of motor vehicle accidents

and on the no-fault principle.

The fact that under a fault law there may be found some reasonably clear deci-
sions upon who is liable for the injuries, does not appear to the Commissioners
to be sufficient to warrant the continuance of the fault rule in the face of a
scheme whereby many more persons may recover substantial amounts by reason of a

comprehensive scheme of insurance coverage upon a no-fault basis.

The author Kﬁlp has written effectively in the area of insurance, and the dis-
cussion of his writings was pursued by Commission Counsel at length, prompting
the reaction of the industry witnesses -- all of which 1is illustrative in the
area of the discussion of no-fault:

RAE: Gentlemen, yesterday I made reference to Kulp, and I should just like
to read you a few extracts from Kulp. Kulp is the text that I have re-
ferred to frequently, and I am reading extracts between pages 220 and
22l,. This has to do with compensation insurance and was brought to my
mind by the last portion of your brief, and I am reading only extracts,
and I will be glad to elaborate, but they are long enough to put the
propositions to you fairly.

Q. Have you a copy of Kulp?

50. 55/6491-4.
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THE PANEL: No.

RAE: This is at page 220 under the heading of "Automobile Compensation
Insurance.™
"With few and minor exceptions, the arguments in favour of automo-
bile compensation are based on a double premise. First the negligence
principle has broken down as completely in the payment of automobile
personal injuries as it had earlier in industrial injuries™, and I am
leaving some out, "Second, a reform that has proved eminently suitable,
and almost universally acceptable, in the one area would be equally
suitable and successful in the other."

Q. Now, those two premises, I think you will agree, are a short statement
of the basis on which such briefs as the Official Opposition brief was
put forward. Will you agree with that?

DONALD: They are the basis of their proposals --

RAE: Yes. I simply read that to form a base, and I have nothing more to
add on to it. Now, the author then deals with some of the arguments
in favour, and at page 221 he is quoting from Judge Marx. Incidentally
he is in good company, the article is in the "Federation of Insurance
Counsel" quarterly in which Mr. Piper's article also appears. Judge
Marx, as you may know, has been a proponent for many years of this
type of insurance, and he is a member of the Columbia Committee in the
United States in the 1930's. Quoting Marx (reading):

"But 'the facts of our swiftly moving life today precludes such a pos-
sibility (that is determination of negligence with a degree of certain-
ty). Accidents happen in a split second. They are sudden, unforseen,
over in a flash, and in 95% of the cases it is impossible to say who
was at fault. Fault, which is at the theoretical bottom of liability,
is largely fiction.!"

Q. Now, I would assume that the industry's position is, is it, that it does
not agree with that?

A. That is right.

DONALD: We do not agree with it.

PARKIN: I don't agree with it.

RAE: Now, the next item I have to read further down the page, this is
from the Province of Saskatchewan report,

"r, . . . every motorist is, because he is human, negligent at some
time or other while on the highway and it is largely a matter of for-
tune whether or not someone is in a position to suffer injury through
his neglect at the time.!' In the picturesque phrase of Judge Marx,
member of the Columbia Committee and a life-long proponent of automo-
bile compensation, 'the victim of an automobile accident is, sooner or
later, everyone who travels on the highway. A successful autcomobile
trip is a series of avoided accidents.t"

Now I am not asking you as to the second portion of that but rather
the first.

Q. Would you concede that it is true that people are often negligent on
the highway, and the question of whether or not there happens to be
someone in or out of another motor car there to receive the results of
that negligence is a matter of chance?

DONALD: As an isolated statement of fact, I would certainly have to agree.

MAKIN: I would too, Mr. Rae, yes.

RAE: So the question of whether I have an accident on the way home depends
on two things in the context of this statement: I am negligent and I am
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negligent under circumstances that it results in some kind of collision
which it may not do, right?

MAKIN: Correct substantially.

RAE: And that, second, is pure chance.

BROWN: The second -- elaborate that.

RAE: The question of whether or not another motorist happens to be there

at another time, in the words of the phrase, ". . . . is largely a
matter of fortune."

BROWN: Well, now, Mr. Chairman, my friend is with deference not stating

correctly the theory of law behind the doctrine of negligence. There
is no such thing as negligence in vacuo, and you cannot be negligent

if there is no one else on the highway, when if there was someone there
you might be; because we only owe our duties in relation to others and
the duty does not commence until he is there. So to premise this argu-
ment by saying that these are identical situations, if someone was ap-
proaching Government Street, say, and there was no one there, that that
is identical with approaching it when there is someone there, because
the duty is impossible in one case and possible in another.

RAE: Now that my learned friend Mr. Brown has provided you with the ans-

wer, 1 would like to put the statement to you again.

BROWN: Let us say the correct law.
RAE: I don't agree, with respect, and I am not putting law, I am putting

Q.

a theory to them, "'. . . . every motorist is, because he is human,
negligent at some time or other while on the highway and it is largely
a matter of fortune whether or not someone is in a position to suffer
injury through his neglect at the time.®M

Do you agree with that?

DONALD: As I said before I can agree with an isolated question that does

not have any particular portent to it.

RAE: Then at page 223, the second premise being a reform that is suit-

Q.

able in the industrial injury area is suitable in the motor accident
area. Now the author is referring to that premise here at page 223,
the second paragraph:

"But even if there is complete agreement on the defects of negligence
as a basis for determining the fact and amount of automobile accident
liability, a number of formidable objections to the second premise
above remain. As might be expected the principal objectors have been
the insurers."

Would you agree that the insurers do object to that second premise?

DONALD: The second premise being, I am sorry?

Q.
A.

Q.
A.

That what was suitable to an industrial situation is suitable to a
motor accident situation?

And you are asking me if the insurers have taken objection to that?
Yes, if the industry disagrees with that premise.

I think that would be true. I would disagree with it myself.

RAE: (Continuing reading): '"As might be expected the principal object~

ors have been the insurers. Their objections are partly based on
matters of principle; the greater number are matters of expediency or
detail. Illustrative of the first group are these: (And these are’
the matters of principle upon which the insurance industry rests its
objection.)

"l. The principle of compensation, while eminently suitable for in-
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dustrial injuries, does not at all suit the motor vehicle hazard.
Compensation is suitable for industrial insurers because the hazard
is covered by the wage contract, the employer has substantial control
over the worker and the place of work, the facts surrounding an al-
leged injury can be readily and accurately checked, benefits can be
related definitely to the amount of loss, the hazard is limited in
number exposed and is broadly social and not perscnal in origin, pre-
vention has a direct and logical relation to benefit, and 'the cost

. 1s a legitimate cost of doing business which can be passed on
to the consumer.'
Now, would you agree that that is a fair statement of the insurance
industry's position? ‘

MAKIN: I would, Mr. Rae, not only essentially in principle, but in

Q.

A.

practice, too.

And when I say the insurance industry, I mean the industry you gentle-
men represent.

Yes.

DONALD: And I think added to those long list of --

Q.
A.

Well - yes -

-- reasons, I was just going to say that industry when it wants to
and when it has wanted to has provided indemnities over and above the
compensation to its employees.

RAE: Yes. Now, the author says this (continuing reading):

Q.

"this comparison of the industrial and automobile hazards (incidentally,
this tribute to the compensation idea would have sounded strange forty
years ago) contains a great deal that appears superficially true but
has little to do with the central idea of compensation. Prevention,
for example, is a consummation devoutly to be wished and is sometimes

a welcome by-product of compensation and insurance, but prevention can
and does exist without compensation.™

Would you agree with that statement?

DONALD: It can certainly exist, yes.

Q.

Yes. The author going on, "The argument is weakest in the inference
that the automobile injury is totally or principally a private matter.®

Q. Do you consider that the automobile injury is a private matter?

A. I think there are two elements to it, I think we have covered it a
number of times in this hearing. The question of the insured's interest
in protecting his own rights and the public interest in the problem of
the victim.

Q. Yes, and in that second area the industry takes credit for putting for-
ward legislation like Unsatisfied Judgment Funds to take care of victims?

A. We like to feel we have collaborated in it, yes.

Q. Yes. So to that extent the industry recognizes it as being more than
an individual problem?

A. I think we have demonstrated that, yes.

MAKIN: Yes.

RAE: Then he goes on, the author, "There are many employers who wish they

could pass on compensation costs as easily as the statement implies,

and it is just as logical and equitable to put the costs of automobile
injuries on automobilists as a class, who are the ultimate beneficiaries
of the automobile and the highways, as it is to put the costs of indust-
rial injuries on the ultimate beneficiaries of industry.®
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Q. Would you as an industry disagree with that statement?

DONALD: I don't think we can disagree that the cost has to be spread. It
must be spread.

Q. Would you disagree with this statement of the author, "Compensation is
essentially an economic device for distributing costs, not, as this
argument implies, an administrative convenience and legal by-product
of the employment contract?®

A. I am sorry, I will have to have that again. The compensation is a
method of --

Q. "Compensation is essentially an economic device 1or distributing costs,®
if you substitute the word insurance, compensation insurance, I think

you will get the sense of its, ™. . . . is essentially an economic de-
vice for distributing costs . . . ." This is in the industrial injury
field, ". . . . not, as this argument implies, an administrative con-

venience and legal by-product of the employment contract.®" I think
you would probably agree with that?

MAKIN: I would.

DONALD: It certainly involves both things.

RAE: And the author goes on at the top of page 224, and I am fairly close
to completion here, gentlemen, (continuing reading):

"The characteristics of the automobile injury add measurably to the dif-
Ficulties of administering any automobile injury benefit plan; without
exception, however, they make a compensation plan easier to administer
than one of negligence. Once one has given up the hopeless attempt to
apply an individual standard of care to every automobile accident and
substituted a rough-and-ready (and higher) standard, these characteris-
tics are not reasons against but for compensation.®

Q. Do you agree with the essence of that statement, namely, and I can sum-
arize it, granted that an automobile injury system, insurance system,
is somewhat difficult to administer and complicate it, but of the two,
the fault and the no-fault, the no-fault would be easier of administra-
tion? :

MAKIN: I think it is difficult to answer that, Mr. Rae.

DONALD: I am sorry --

MAKIN: It might be theoretically easier to administer, but I don't think
it would be as easy to administer efficiently with as much justice for
the innocent victim.

Q. The author is not here, as I understand it, talking about Jjustice, Mr.
Makin. He is talking about administration convenience. You accept
that there --

A. Not entirely, Mr. Rae, no. In my own personal opinion I think it is
more costly and more difficult to administer the type of claim perhaps
that would occur under what we have recommended in the form of limited
accident benefits than those under an ordinary fault claim.

Q. Well, now then, the author says this as being the fundamental reason
for the industry's position at page 224:

"2. The most fundamental, and quite understandable, reason for insur-
er opposition to automobile compensation as to compulsory automobile
liability, is the fear of increasing state (and possibly political)
regulation and ultimately state operation of the automobile insurance
business."

Q. Is that correct as far as All Canada is concerned?
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DONALD: We think that it is unnecessary to have a degree of political
interest or control when you can accomplish matters in a simpler fashion
at no more cost.

Q. But is this statement true, that "the most fundamental and quite under-
standable reason for insurer opposition to automobile compensation .
is the fear of increasing state (and possibly political) regulation and
ultimately state operation . . . ."

A. I think, as I said yesterday, if you try to make it a primary reason I
would disagree with it. It is certainly part of the total picture.

Q. What do you say, gentlemen?

PARKIN: I would say no, basically, Mr. Rae. As I have said before, the
industry would not look favourably on political interference or politi-
cal or governmental control that we considered unnecessary.

Q. Yes?

A. We are always conscious of this possibility, but this would not be in
my opinion a basic reason for opposing compulsory insurance.

Q. I see. Thanks. Mr. Makin, you did not offer anything.

MAKIN: I agree substantially with the other gentlemen, Mr. Rae.5l

Again, later:

RAE: Now at the bottom of the page: "Those who repose great faith in the
efficacy of these proposals --" I think he is referring there to the
'of compensation without fault?!, that sort of thing (continues reading):
", . . would naturally construe industry opposition to them as a per- .
formance deficiency. It is well known, of course, that the industry has
consistently opposed compulsory automobile insurance and unsatisfied
Judgment funds, both of which would be integral parts of the proposed
compensation-type legislation." _

Do you agree with that statement -- that it is well known?

A. In the United States, yes.

Q. Not in Canada?

A. No, not in the same way. As you know we have been in the unsatisfied
judgment field since 1948.52

Mr. Holden of Wawanesa Mutual Insurance Company was quite eager to indicate that
he favoured the limited no-fault coverage. He indicated that, particularly in
Saskatchewan, there was a demand for such cover. He said in reply to Mr. Locke:

HOLDEN: But nevertheless it is the function of an insurance company to
provide insurance against hazards, when there is a demand for such

51. 56/6523-33.
52. 56/6637.
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insurance. We know from Saskatchewan that the most popular feature of
the Act out there are the accident benefits, which frequently I have
referred to as compensation. Accident benefits that are available to

the Saskatchewan population under the Act. So I have been in Saskatchew-
an often enough to know that this is something that people up there like
and I have no doubt people elsewhere have the same feeling.

RAE: Well, in your view?

A.
Q.

A.

O > O

A.

Q.
A.

I would add that they would have the same --

Would they have the same feeling if the true costs were known and im-
posed upon them?

Well, the costs of course would have to be relativc to Saskatchewan,
and costs would undoubtedly of that feature be higher here than in
Saskatchewan.

. Do you have any calculations?
. No, but I have seen the figures from time to time.
. But supposing that the figures got to a certain stage. Don't you agree

that you may change your opinion as to whether it might be desirable or
otherwise?

. Well, I suppose we would have to take a look at it in that case. I

don't have any figures to indicate what the cost might be in British
Columbia. Perhaps All Canada has produced something.

. The figures have been changed and I will have to -~ Mr. Piper may be

kind enough to refresh my memory, but I will put the first figures of
A1l Canada which were produced in a rather long session dealing with
this. It has been said that the cost -- and this has been changed --
would vary from $8.00 for the great majority of drivers who come within
the more preferred class, to a high of $57.00 for the young owner with
no accident~free experience. Now if that cost were to be -- if you
feel capable of answering this question -- to approximate, let us say,
$50.00, would you be in favour of putting this on as a mandatory endorse-
ment for the people of British Columbia in particular?

This $50.00 which you mentioned would apply presumably to a relative
few in a high rated category, would it not?

Yes.

The bulk of the motoring public would pay substantially less.

RAE: The average figures as I recall it, Mr. Chairman, these were a non

flat rated premium from which as I recall it the industry retreated
and brought forward a flat premium of fourteen to eighteen.

LOCKE: Those are the figures I could not remember.

Q.

A.

A.

These first figures were based on your present classification differen-
tials.

The present figure proposed by All Canada -- and I don't know whether
they are right or wrong -- they at least appear to be fourteen to eight-
een dollars. Would you subscribe to adding to the cost of the automo-
bile insurance on a mandatory basis -- of adding this on?

Yes, I think if the public knew the benefits of this that they would
subscribe to it. I could be wrong. You are asking a hypothetical
question and I don't know the public mind too well. I do know this, at

least I feel this, as I said in the brief -- I feel society may be reach-
ing the point in its developing social conscience -- and I think we have
a developing social conscience -- where that society feels victims of

automobile accidents should be entitled to some compensation regardless
of fault.
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. From your examination of the Saskatchewan situation which you present-

ed you had considerable experience in analyzing the results of political
forces on publicly run schemes?

. Yes.
. Is it not your thought, or would you not concede that if any such man-

datory schemes were put in force that you would soon find a public
finger in this pie by way of regulation, state interference or other-
wise?

. You are referring to an additional cost?
. Not an additional cost, but on the assumption that the scheme as pro-

posed comes in. You say that the public in your view may be prepared
to bear the additional cost.

. By whom operated? By private insurers?
. I suggest to you from your knowledge of the political trends of the time

that political pressure would prove to be irresistible and that the
government in one way or another would encroach upon this field.

. It might be by way of regulation, rate regulation of some sort. We know

of course -- I cannot dispute this, it is common knowledge that every
time rates go up the public is unhappy over it and there is a certain
amount of distress, let us say, displayed about this. This of course
goes back to the ears of the politician, I must say that.

Such a scheme after all is a social scheme. The mandatory accident en-
dorsement is really a type of social compensation or scheme.

. I suppose it is in that sense.
. I think you mentioned it yourself by way of the growth of social con-

science.

. Yes, I was thinking of it in a different sense, but I will accept that.
. Has not the history of social schemes in Canada been of public and

political pressure for uprating benefits?

. Yes, we have had increased liability coverages, for example.
. You mentioned yourself a minute ago the possibility of rate control over

such an endorsement.

. That is always possible. I don't say it is inevitable.

Your brief or submission has been” almost entirely in the defending posi-
tion of free enterprise. 1 suggest you are subverting that which you
press for by adopting that.

. We are adding another coverage to the policy.

Another danger I suggest of government interference.

. I don't think so. I don't think there is any more danger in that than

in adding any other coverage to the policy, or a relatively small danger,
if there is any.

. I suggest to you that your answer is not consistent with those you gave

a couple of minutes ago on the likelihood of government interference in
rate control.

. Well, this is of course added to what -- to the present situation, but

the addition of these benefits would, I should think, be popular enough
to some extent at least to obviate this.

. I suggest to you that the more popular a social scheme is the more like-

ly it is to enact political pressure of which I speak.

. When you are speaking of political pressure, are you thinking of rates?
. In all its aspects, direct and indirect, by way of rates, regulation

and by way of informal direction by a government -- that something
ought to be done about something, that is all. 1 am not able to predict
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but this is the only thesis I can pyt to you -- that by adopting on a
mandatory basis this scheme you are rendering the dangers of political
interference very much greater than they are now.

. I haven't thought of this possibility. This might add to what is al-

ready there, it is possible that you may be right in that area.

. You have not sat down and perhaps maturely weighed this matter, particu-

larly in regard to rate costs?

. No, I haven't, I agree that I have not. What I said in the brief that

there was a developing social conscience —- if it 1s the wish of the
government and of this Commission to recommend such then we are prepar-
ed to provide it.53

MODERN TRENDS

As to modern trends it is probable that the whole of society, whether in the

Province of Saskatchewan, or elsewhere in the world for that matter, is by rea-

son of a developing social conscience willing that victims of automobile acci~

dents should be entitled to some compensation without fault being the factor of

liability or entitlement.

RAE: Now turning to page 15 at the top of the page, you say that the

Wawanesa feels that society may be reaching the point in its developing
social conscience where that society feels that victims of automobile
accidents should be entitled to some compensation regardless of fault.
Mr. Mathieson of the Co-Op Fire, as I recall his evidence, indicated
that the people of Saskatchewan, he thought, had accepted this type of
insurance. These are not his words —-- but they liked it and wanted it
to continue, they found it acceptable.

HOLDEN: I have not the slightest doubt of that.

Q.

A
Q.
A

You would confirm what he says?

. Yes.
Why do you think this is so, Mr. Holden? Why do you say you have not
the slightest doubt? _

. Because we know enough about Saskatchewan and have been there frequent-

ly enough to know that this feature of the Act at least is highly re-
garded by Saskatchewan people. Now you asked the reason for it. I

feel they like it because there is a certainty of compensation for some
people who could not collect otherwise. Persons for instance pedestrians
or passengers in cars, somebody killed or injured, some compensation,

not too much, but they have a large number of claims and people know
about this and it certainly has received public support. I hope I have
answered the question.

53.

59/6955-60.
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Q. As a consequence of this type of thinking the All Canada brought forward
in Part 9 of this brief a similar type of compensation scheme -- called
Accident Benefits?

A. Yes. It is called Compensation sometimes but even the Act itself does
not refer to it as Compensation, it is called Accident Benefits.

Q. I don't make anything of that.

A. I don't really.

Q. With fault excluded as an element to consider in these claims, it would
be simpler for the underwriter, the insurer, whether the government or
whether an individual insurer to settle claims to determine what is
payable?

A. Oh, yes, because there is a schedule of benefits.

Q. And you are not concerned with determining degrees of liability?

A. That's correct.

Q. Now does it not follow from this therefore that whoever was handling
this area whether a private insurer or a government board there would
be considerably fewer of these claims that ever had need to go near a
court?

A. It would certainly reduce the number, yes.

Q. Because for two reasons -- one, there cannot be any argument about fault?

A. No.

Q. And secondly, your benefits are to some extent at least so scheduled
that there cannot be much argument about quantum?

A. That is my understanding.

Q. And in settling a claim under a no-fault policy like that, an insurer

has to make very few decisions except to determine that it arose out of
a motor-vehicle accident and that there is a policy of that type in ex-
istence?

A. Yes, but even in settlement of claims there would be some possible area
—— for instance in the length of the weekly benefits disputes could arise
as to the length of time.

Q. That is quantum?

A. That's right. There is some area there.54

There is no doubt in the opinion of the Commissioners that, with a no-fault sys-
tem, the payment of claims will be expedited, and there will be under a compul-
sory driver coverage both a greater and fairer recovery than under the fault sys-

tem.

RATING OF NO-FAULT COVERAGE

As to the no-fault system and the rating for it; the Commissioners have consid-

54. 61/7195-7.
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ered whether there should be a flat rating or a merit rating. It is illuminat-
ing to consider a summary of the experience of All Canada Insurance Federation
as outlined by Mr. Rae in a brief and comprehensive statement in the course of
his examination of the witness Holden.

RAE: Mr. Holden, I would like to state for you shortly my understanding
of the evidence with respect to the rating on the part nine proposal
under the All Canada Brief, and I invite my friends to amplify it or
contradict, 1f at any place I go wrong.

When the All Canada first attempted to develop a rating for what I shall
call, to avoid any emotional involvement here, "Accident Benefits'".

They first of all developed a series of rates which involved a per-
centage increase on the various classifications A to H, a standard per-
centage increase. Now it was later considered, and I know specifically
by Mr. Wittick, that it was not valid. I won't go into the reasons now
because 1 can't recall them at the moment. They then determined tenta-
tively on a flat rating in this sense: that they would not make dis-
tinctions on the basis of the respective hazards of the auto owners,
and they would develop a premium which they thought was correct, some-
where between twelve and sixteen dollars, I am informed -- I think I
said the other day fourteen to eighteen, but it does not matter very
much. They would develop a premium, flat-rating it so far as owners
were concerned, except that they would divide Ontario into four terri-
tories, paying some regard to the relative density of traffic, and that
they would develop a premium differential between those four territor-
ies within the twelve to sixteen or eighteen dollars. Now I would take
that, Mr. Holden, to be flat-rating in the sense you are thinking, be-
cause you consider there should be a distinction as between drivers.

HOLDEN: My thinking is that there should be -- that the rate should mea-
sure the loss potential of the hazard.

Q. Whet?gr that hazard is the driver or the driving conditions, or both?

A. Yes.

In relation to the rating of no-~fault insurance there would appear to be a pro-
bability that a flat rate will be possible for those who are reasonably free of
accidents. Those who are guilty of breaches of the law, or have a history of
accident involvement, however, will be adding to the risks of the insurer. Con-

sequently it will not be unnatural that they should have their premiums adjusted

55. 62/72L8-49.
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upwards.

According to their experience, the rating mechanics should prove simpler and,
therefore, less expensive than rating under a fault system. The industry was of

the opinion that there could be a flat rating of its proposed no-fault coverage.

The experience of the Wawanesa in Saskatchewan with regard to rating is given in
the following testimony:

RAE: In the whole of Saskatchewan likely to be more homogeneous than they
are in Alberta and Manitoba, having regard to density?

HOLDEN: I should think it would be

@. I see that Mr. Hargrave is nodding his head.

HARGRAVE: I would agree.

HOLDEN: There is less density in Saskatchewan.

Q. All right. When you develop a policy premium differential in Saskatchew-
an, having previously been flat rated --

A, Yes.

Q. Your flat was $16.60 in 1950, if I read this correctly.

A. That's right.

Q. Then you developed a differential -of $28.50 and fifteen?

A. Yes.

Q. And the differential you developed was purely traffic density?

A. Well, claims frequency was in it too. Claims frequency and average cost
of claim.

Q. Quite, but there was no distinction between drivers, or was there?

A. Between drivers?

Q. Yes.

A. We were insuring the motor-vehicle.

Q. As I understand this paragraph at the top of the substitute page --

maybe some of you other gentlemen would like to answer -- your differ-

ential was simply on the basis of urban as against rural?

Oh, yes, that's correct.

. When you developed that differential of urban as against rural, which
is substantially the differential, as I understand it, that the All
Canada is talking about -- the four territories -- what were the rela-
tive numbers of policies, urban and rural? Roughly the same?

. Oh, no, we had 75% of our business which was rural, 25% in the city.

Would this be a fair sampling of the population, or are you unduly rural

in your writing?

. Are you referring to the present day?

The time we are talking about.

. We were essentially rural, that's correct.

.So that you were biased in your sampling -- rural as against urban?

Oh, no, sir.

. The question is really very simple. If you wrote three policies in

o>
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rural to one in urban areas, are these the relative population differ-
entials?

It could be.

Do you khow?

HARGRAVE: I could find out probably.

Q.

It is all right, I was seeking, Mr. Holden, to ascertain whether in
going from a 16.60 flat premium to some premiums of 28.50 and others
at one five, whether your average premium -- schoolboy average —-
would still be approximately 16.60? You would have to know the rela-
tive urban and rural?

HOLDEN: No, I don't think so, I think a bit more than that. Provided we

S O > OO Ox O >
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obtain the business, but we lost it in the cities.

. In the next paragraph on that page you say -- you quote Mr. Fines who

was the Provincial Treasurer in Alberta.

. Saskatchewan.
. I am sorry. ™"Automobile insurance is a social problem and as such prem-

iums should be equalized so far as possible across the province.®

Now I would assume you disagree with that?

I do.
Well, now, if you are making a distinction between the rural traffic
and the urban traffic, one being more dense than the other --
Yes. '

. Whose fault is the density of traffic, the urban drivers or the rural
drivers, or society's?
Really I can't say. I don't see the connection here.
All right. Mr. Holden, you are seeking to measure hazard?
Correct.

. You say that the hazard of the urban driving is greater because the
traffic is denser?
That's correct.
I will put it to you another way. I may be an urban driver who is a
far better driver than the rural man.
That could be.

. And T am driving in much more difficult conditions which I did not
cause, I am not personally responsible for that density, but that is
where I happen to live. 1Is there not an argument for saying -- even

assuming we are the same driver personally -- that the premiums

should beequalized, unless you fault the urban driver for the density
of traffic?

I dontt care what we fault him for, he lives in an area and the people
in that particular area should pay a premium commensurate with the
risk. If you flat rate it then somebody is subsidizing somebody else.
What we say here is that the rural people were subsidizing the people
of the city.

. Do you regard the increase in the number of accidents as a result of

urban congestion as a social problem?

. Oh, yes, everybody is concerned over this. Society must be concerned

over accidents anywhere.56

56.

62/7251-L.
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The experience of Wawanesa is of great value as it managed by skill and deter-
mination to survive and make money in the face of the immediate competition of

the Saskatchewan Government Insurance Office.

The experience of the industry, in making proposals for no-fault coverage, is
indicative of the fact that there are no fundamental pitfalls in changing the
right to coverage from a fault to a no-fault basis. With the proposal in view
of partial no-fault, the industry speedily complied by introducing such cover
and that was done with little or no experience save that of Saskatchewan for

comparison.

The Commissioners were favoured with a brief of B.C. Fruit Growers Association
and part of the evidence given on behalf of that brief was as follows:

RAE: There are a great many matters within the Commission's terms of ref-
erence which I am sure you observed, if you read them. Did your com-
pany give any consideration to what some call accident benefit insurance,
or insurance without regard to fault?

WOOLNER: We are giving it serious consideration now and we are looking

into it in view of the industry's entire approach to it.

It is new relatively, I take it?

Yes.

You have no firm views to express?

Not at the present time, no, we are reviewing it right now.>7

>0 =0

The theory of the scheme of insurance coverage instituted in the Province of
Saskatchewan is neatly expressed in the brief submitted by the 5.G.I.0. and read
by Mr. James Dutton (who is quoted from that brief) and is useful here:
DUTTON: Thank you (Continuing reading):
In proposing a departure from the then existing schemes, the Inter-

departmental Committee that had been established by the Minister in
charge of The Saskatchewan Government Insurance Office to consider the

57. 71/803L4.
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problem of compensating traffic victims, in its preliminary report of
November 2nd, 1945, reported as follows:

"In constructing the framework for the proposed Act, the Committee has
been guided by the following principles:

That the widest possible protection should be afforded to the public
having regard to the income from premiums collected.

That Public Liability Insurance does not afford this protection, for

it permits a third party to recover from the insurer only if he can
prove negligence on the part of the insured; it does not in itself pro-
vide compensation to the negligent insured driver; it does not protect
members of the family of the driver. Public Liability Insurance does
not afford protection against hit and run drivers.

That the rates for each general class of vehicle should vary directly
as the risk experience of that group varies and that they should be
fixed to give the greatest possible protection to those injured but
at the same time, be within the capacity of each owner or operator of
the vehicle to pay.

That the competence of the provincial legislature to require every
motorist to take out a policy of insurance with The Saskatchewan
Government Insurance Office is constitutionally permitted, provided

that it does not prohibit insurance companies carrying on business
under Dominion incorporation, from doing business in this province."58

It was to be expected that counsel for the industry should pursue their right of
cross-examination of the panel from Saskatchewan in a fairly acute manner, and

they did so.

However, they had able people before them, and the Commissioners have drawn the
conclusion that, whatever may be its shortages or defects, the Saskatchewan
scheme has succeeded in assuring the people of that Province a modest scheme of

no-fault insurance.

It is seen also that the fault system remains in Saskatchewan and that recover-

ies made under the government scheme are accountable in any fault recovery.

58. 179/8718-9.
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The result of the scheme, by reason of the compulsory requirement, caused a
great change in the number of cars covered by insurance. The figures are start-

ling.

The result of the operation of the scheme, which has survived a change of gov-
ernment, is of great interest. The witness Green said, in part:
GREEN: I am sorry. When this Act first came into force there were very

few people in Saskatchewan who were insured and certainly the concern
of the committee at that time was the economic loss consequent upon
bodily injury, as their reports have indicated. However, as the years
have gone by for some reason -~ and what it is I do not know -- people
who are involved in accidents, people who are potentially going to be
involved in accidents seem to be more concerned about damage to their

property than they are about damage to themselves. Perhaps it is be-
cause they think injuries to the person are more remote, I don't know.>9

There can be no doubt that under the Saskatchewan scheme there is a considerable

economic recovery.

It is significant that the Minister of Health and Welfare of Saskatchewan, the
Honourable Mr. Boldt, had indicated that "The number of accidents costing the
fund more than $50.00 would perhaps be 15,000 to 17,000 in 1966". There has
been a steady increase annually. This would lead to the belief that there is a

considerable recovery of the smaller claims.

It was put to the Saskatchewan panel by Mr. Harper that although "the A.A.I.A.
had been studied by governments, private residents and individuals across Canada
and from many parts of the world", there had been no adoption of it elsewhere.

The answer given was made by Mr. J.0O. Dutton:

59. 80/883L-5.
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DUTTON: Research foundations and university committees throughout North
America have collected thorough and impartial studies of compulsory auto-
mobile insurance plans such as the Saskatchewan Plan, A.A.I.A., and vir-
tually all have shown themselves to be in favour of this type of auto-
mobile accident insurance. There have been investigations also by in-
dependent groups and individuals.60

Study by the Commissioners has 1led them to conclude that that answer was correct.
The panel was quite ready to concede that the Saskatchewan scheme might be good
for that Province, but not for other areas, or even the Province of British Col-
umbia. The courteousness and willingness of the panel in its answering was re-

freshing to the Commissioners.

The benefits under Part II of the A.A.I.A. are the same for everyone who comes
within the scheme. A suggestion was made that there had been no changes in bene-
fits over the years in the scheme, but this is not correct, and in particular,
for instance, the death benefits have doubled since 1946-1947, primary and sec-
ondary included. And there has been an up-grading of benefits generally. There
is no need for a detailed analysis; sufficient to say that, although the scheme

in Saskatchewan has been limited, it has not become moribund.

The study of the Saskatchewan scheme has proved a very interesting and rewarding
one to the Commissioners. It is, however, unnecessary to analyze the details of
the scheme of that insurance under this topic of no-fault insurance cover.bl It
is sufficient to say that there can be such coverage, and that at reasonable

cost so far as the motorist is concerned.

60. 82/9074.
61. See Appendix to the Introduction to this Report.
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Mr. Green of the Saskatchewan panel was quite ready to admit that there was room
for improvement in the Saskatchewan scheme. His opinion was of course not that
of the Saskatchewan Government, but his own. Mr. Green had been with the Sask-
atchewan Government Insurance Office from its inception so that his opinion has

considerable experience to give it validity.

The following extract is apt:

RAE: . . . I think we agreed yesterday, Mr. Green, and if not it would be
self-evident anyway, that the cost of settling a claim under Part II is
significantly less than the one under Part IV where you must determine
fault?

GREEN: That's correct.

Q. And the time involved would be less too on the average?

A. Oh, yes.

Q. Do you have any statistical data which demonstrates comparisons or time

or costs of settling claims as between a fault and a no-fault?

A. No, I think all one can do is think of the procedures involved. With
the Part II claim it is a matter of the adjuster sending out forms and
getting the forms completed by the claimant and his position, then the
forms being assessed. From time to time of course there are follow-
ups required and there has to be personal discussions but all the time
involved is at that level. I think Mr. Devine would be better to dis-
cuss 1it.

DEVINE: I feel as Mr. Green has indicated and I can only speak from ex-
perience in handling this type of claim. We do not have statistics
that we could compare with the time spent on a liability claim as op-
posed to a Part II claim.

Q. But there is a difference, as indicated?

A. I am sure there would be.

Q. As a consequence, if not for other reasons, in costs?
A. Yes.62

The experience in Saskatchewan indicates that the car owner prefers to recover
for property damage rather than bodily injury and the results of claims appear
to be the mere exchange of dollars for losses incurred, viz., the payment of

premium and its subsequent recovery by payment of a small claim, which under

62. 85/9LL5-6.
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other schemes of insurance would normally be in a deductible amount. But the
public of Saskatchewan appears to approve of the scheme, as experienced in that

Province.

The brief of the Saskatchewan Government Insurance Office puts the matter suc-
cinctly:
(d) The existence of Part III permits a greater proportion of the in-
surance dollar to be utilized in the repair or replacement of damaged

vehicles than might be expected to be the case if the interests of the
motorist were adjusted according to the rules of fault.

The Commissioners have drawn the conclusion that the insurance rates and cover-
ages required and offered by the Saskatchewan Government Insurance Office com-

pare favourably with similar insurance cover promised by the industry.

An assessment of the Keeton and O'Connell Plan by James S. Kemper Jr., President,
Lumbermens Mutual Casualty Company before the Auto Claims National Conference,
University of Illinois, Champaign, Illinois, October 2nd, 1967 is devastating.
But in the opinion of the Commissioners it is merely a refusal of the industrial
mind to accept a new idea. Nevertheless, as indicated elsewhere in this Report
and earlier in this chapter, several very major insurers have publicly come out
in favour of the approcach. The Plan of Keeton and 0'Connell is a new idea. The
Plan of this Commission is a new idea. The latter plan can be carried out by a
receptive industry. The general public can only find the carrying out of the

plan beneficial in view of their present predicament.

Mr. Herbert E. Wittick, a casualty actuary, who is a fellow of the Casualty Ac-

tuarial Society, and a member of the Superintendent's Statistical Committee, and
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also Vice-President of Pilot Insurance Company of Canada, presented a paper
which appears extended in the proceedings of the Society, and which was of in-

terest to the Commissioners.

The title of the paper is "Estimating the Costs of Accident Insurance as part of
Automobile Liability Insurance'. Mr. Wittick, the Commissioners find, is an ac-
complished person in his own profession and one who speaks with more than usual

knowledge and authority.

The following are some passages to be noted:

RAE: He is quoting, "The committee is interested in the principle of com-
pensation regardless of fault. Its departure from the traditional con-
cept of fault liability reflects a view held in some quarters the res-
ponsibility for automobile accidents rests on society as a whole rather
than on individuals and that the task of establishing responsibility in
this age of many complexities imposes too great a burden to settle or
adjudicate claimsu63

It is of interest to note that the response to that paragraph by members of the
All Canada Insurance Federation panel, before the Commissioners, was unfavour-
able, and they rejected the suggestion that:

. "It is rather surprising to the committee that over the years

the insurance industry has not reacted more positively in this parti-
cular area of concern."bl

However, it is noted that the attitude of the industry changed:

RAE: But you did not react in this area of concern, to use the committee's
own words, until you became certain that the committee was going to go

63. Excerpt from Report of Select Committee of Ontario Legislature quoted by
Wittick in his article supra.

64. Ibid. See also: 53/6216.
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for this type of cover, if I might put it that way?

DAMOV: Well, the committee's concern as expressed here, was with the
availability of accident benefits to all victims of motor vehicle ac-
cidents, regardless of fault. The industry's position was then as it
is today that we are not in favour of providing such benefits. Now
the fact that we do not -- or the view that we have not expressed any
concern in this respect is something that we did not accept and we
pointed out that actually the industry had wanted to introduce accident
benefits as part of the automobile policy and sought permission prior to
the committee's formation, but not to go as far as this.05

It is quite evident that if legislative pressure is placed upon the industry by
indicating approval of the theory of no-fault that there will be no opposition

from the industry.

It is remarkable that the industry were, and were not, in favour of the ideas

of Mr. Wittick. This "on'" and "off' attitude is difficult to appreciate.

There can be no doubt that Mr. Wittick had formed a favourable conclusion about
the ''no-fault" proposals to be submitted to the Select Committee of Ontario, and
that the additional premium to be paid for such coverage would be of the order

of $5.65 per policy of insurance carried.66
It is difficult to speculate upon the probable costs as no practical experience

has ever been had of the proposal outlined by Mr. Wittick and only partial

agreement with his ideas was found amongst the All Canada Federation panel.

While a modest, and yet reliable, scheme for payments under the no-fault con-

65. 53/6217-18.
66. 53/6255.
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cept may not produce monthly payments in apparent relationship with the actual
earnings of the victim of an accident; such victim will be in receipt of money
—- and that very speedily after the accident, as compared with the present sys-

tem of fault and its attendent delays.

As to giving satisfaction, Mr. Wittick said in his article:
In general, the companies in Canada welcome this new approach to auto-
mobile bodily injury insurance because the feeling is that it will
serve to improve their relationship with the public. With basic bene-
fits paid promptly to everyone injured in an automobile accident by his
own insurance company, it is expected that automobile insurance will be

viewed in a new and better light. Also it is thought that there will
be less litigation with a consequent saving in legal expenses.67

SUMMARY

Mature consideration of the foregoing leads inevitably to the conclusion that,
while almost the whole insurance industry favours the fault principle, it -indi-
cates by its actions and utterances that there is such merit in the no-fault
principle as to prompt the industry into providing limited no-fault benefits.
This is to improve the image of the industry, or in other words, to make the

industry popular with the public.

FURTHER CURRENT OPINION

In exploration of the theory of fault or tort law the Commissioners have read
many publications. Professor A.M. Linden has been g prolific writer. As indi-
cated in dealing with the merits of the fault system the Commissioners have con-
cluded from his utterances that the professor is wedded to the theory of tort

law, in which field he may be termed to be an expert. However, they have some

67. H.E. Wittick, Proceedings -- Casualty Actuarial Society, Vol.51, 1964, p.11l.
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difficulty in recognizing from some of his writings the extent to which he is
wedded to such concept. For example, reference is now made to a treatise en-
titled, "A Century of Tort Law in Canada: Whither Unusual Dangers, Products
Liability and Automobile Accident Compensation?". The publication quoted here

is found in The Canadian Bar Review, Vol. XLV, December 1967, p.831. At page

864 the following appears:
III. AUTOMOBILE ACCIDENT COMPENSATION

The resolution of disputes arising out of automobile accidents is the
most important task of tort law to-day, whereas a century ago such
actions were completely unknown. In the early days of the motor car,
the courts treated them like wild beasts for a time, imposing strict
liability in favour of those injured in collisions. In one Ontario
case, the owner of a shining red roadster with brass fittings was held
civilly liable for an accident that occurred when a horse took fright
at the mere sight of his vehicle parked at the roadside. Chief Justice
Meredith dissented. He felt that motor cars were "modern means of con-
veyance' that were used, not only "for pleasure", but for"business pur-
poses' all over the country and that they should be entitled to the
"'same freedom as a wagon, carriage, cart or less modern vehicle". An-
other Canadian judge felt it necessary to proclaim that "the motor is
not an outlaw.'" Gradually as automobile ownership spread these views
won the day and motor vehicle liability became a branch of the expand-
ing field of negligence law. Consequently, a person injured on the
highway was required to establish that the defendant negligently caused
his loss in order to recover from him in tort.

1. The Present System.

Veering over to fault liability may have been a mistake. As the toll
of those killed and injured on the highways climbed, criticism of the
tort system grew, because many victims, unable to secure a tort re-
covery, had to shoulder their own losses. This was so because some
were hurt without fault on the part of anyone, others as a result of
their own fault, still others as a consequence of their contributory
negligence and the balance were unable to prove how the accident hap-
pened. In many cases, although an injured person could prove that an-
other was to blame for his injury, that other was uninsured and im-
pecunious. Thus, tort rights often became paper rights only, worth
little or nothing in practice. Moreover, as the volume of accidents
rose, more cases had to be litigated and delay in court ensued. Even-
tually, concern for the uncompensated victims of automobile accidents
led many to question the propriety of fault as a basis of loss-
shifting and to eye the new workmen's compensation systems longingly.
Others wondered whether a tort trial could accurately determine what
had occurred several years earlier in a split-second crash.



- 561 -

The response of tort law itself was disappointing; there was some
stiffening of the standard of care required of motorists, some re-
laxation in the requirement of proof of fault, some increased wil-
lingness to use legislative proscriptions as determinative of fault
and some expansion of vicarious liability. By and large, however,
tort law withstood the pressure of social need. The reaction of our
legislatures, on the other hand, was somewhat more satisfactory;.they
began to alter some of the background in which tort law operated, by
enacting legislation making owners liable for all damages occasioned
by their vehicles, permitting courts to apportion liability between

a contributory negligent plaintiff and defendant, requiring insurance
policies to contain various statutory conditions, allowing direct
actions against insurers by third persons and prohibiting iniquitous
defences such as drunkenness, racing and the like gqua these third
persons at least up to basic limits. Assisted by financial responsi-
bility laws, compulsory insurance and such other devices as the™un-
insured motor vehicle fee", the incidence of private liability insur-
ance soared so that the Province of Ontario could boast that almost
ninety eight per cent of its vehicles were insured to basic limits.
Moreover, in order to assure that even the so-called "black risks™
could secure coverage, assigned risk plans were established by the
insurance industry.

Because there were still some uninsured drivers involved in accidents,
the Province of Manitoba established the first Canadian '"unsatisfied
judgment fund". This government-operated fund guaranteed the payment
of any automobile accident judgment or part thereof that remained un-
satisfied above a minimum and below a maximum amount. Before long all
of the other provinces followed suit. In addition to Manitoba, New
Brunswick, Ontario, Saskatchewan and Alberta have government-operated
schemes, while Newfoundland, Prince Edward Island, Nova Scotia, Quebec
and British Columbia have systems operated collectively by the private
insurance industry. Through various amendments the hit-and-run driver
was covered, the maximum limits were gradually raised to $35,000.00
inclusive and the procedures were streamlined. To-day the problem of
lack of compensation due to an uninsured driver has been virtually
obliterated in Canada, except in the rare case where the loss exceeds
the limits of the fund.

Although not directed exclusively at him, a person hurt in an automo-
bile accident may be assisted by the rather sophisticated social wel-
fare system that has been erected in Canada. Even if he fails to
secure any tort recovery, an injured person may still be reimbursed
partially by some non-tort source, either government or private. With
federal aid, provincially run hospital service plans supply hospital
care to virtually every Canadian. Over eighty per cent of the Canadian
population is now covered by some form of medicare, operated either
publicly or privately. In addition to these two types of coverage, all
Canadian provinces have legislation under which they may pay a small
pension to a disabled, blind or any other person who is able to qualify
by a means test. Workmen's compensation legislation, moreover, sup-
plies complete hospital, medical and rehabilitative care as well as
seventy-five per cent of wages during the period of convalescence for
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any workman injured on the job. On the horizon are the disability and
survivorship benefits that will be available under the Canadian Pension
Plan. In addition to this, Canadians are a very heavily insured people;
vast numbers are covered by life, accident, disability and other pri-
vate insurance that can be called into play in case of injury in a car
accident as in any other situation of adversity. One study has shown
that forty per cent of the moneys received in 1961 by Ontario accident
victims came from non-tort sources, which percentage has undoubtedly
climbed since that date, and that eighty-six per cent of the victims
got something from a non-tort source.

Despite this development, the voices calling for reform have not been
stilled. Insurance premiums continue to increase, the problem of delay
has not been solved and many victims are still not fully compensated.
But the problem of soaring insurance rates is not as much a product of
the present system of automobile accident compensation as it is of to-
day's automotive society. More cars, more highways and more travel
generate more accidents. Higher repair prices, higher medical costs,
and higher incomes produce higher losses and, therefore, higher damage
awards. Because of the increased accident frequency and cost per claim,
the cost of indemnifying these losses rises and, hence, premiums are
pushed up. To attack this problem by abolishing tort law is to miss the
point; what must be done is to reduce the number of accidents and the
severity of injuries resulting therefrom. By stricter enforcement of
rules of the road, by clamping down on drunk driving, by offering driver
education courses, by building safer roads and crash-proof cars, we may
be able to shrink the accident toll. If this were done, not only would
the economic problems be mollified, but the human suffering would also
be diminished. Whatever steps are taken, however, to avoid accidents,
they will never ceased to occur altogether, and, therefore, there will
still be a place for the law of torts.

The Commissioners have given most careful consideration to that writing and have
inserted it here as they are of the opinion that although Professor Linden may
say "they are missing the point", they are of the following views:

1. That originally, with few motor wvehicles, the business of claims for damages
werenreasonablyrencompassedubynthentortnlawssmIt was a choice of fault or no-
fault then, and the former prevailed only to embarrass the situation when traf-
fic conditions, caused by the proliferation of the motor vehicle, outdistanced
the effectiveness of tort law with .the duty imposed by it of determining in all
cases the question of fault.

2. Today tort law cannot be effectively employed in the business of motor ve-
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hicle accidents for the very reasons suggested by Professor Linden in his arti-
cle, and other compelling reasons. His comment "Veering over to fault liabili-
ty may have been a mistake", only causes the Commissioners to conclude that he
himself had grave doubts. The Commissioners have no doubt, and they conclude
that, in present day conditions, tort law does not effectively serve the public
injured by motor vehicles. Likewise they have concluded that, now, the best
method is for the driver to be compelled to insure before he drives -- such
insurance to cover himself, and those dependent upon him, as set forth else-
where in this report in the recommendations of the Commissioners.

3. Responsibility to Insure. In considering the matter of no-fault, the Com-

missioners have comprehended that the milieu of motor vehicle traffic is now
similar, by reason of the proliferation of vehicular traffic upon the highway,
to that of a great game played by many players when rules may be constantly
broken, without any wicked intent, and that consequently it must rest with the
player to protect himself and those with him. The motorist is the player, and
now he must make himself responsible to pay the d;mages following an accident
in which he is a party and that whether it may be established that he was in
any way negligent or not. He must now, as he does so frequently, enter upon
the highway at his own immediate risk, which he must assume, and for which it is
not unjust that he should be made responsible for his own injuries and losses.
He is made responsible by taking (albeit compulsorily) the Basic Policy of in-

surance, and, at his option, such additional coverage as he may wish to obtain.

CONCLUSION :
The conclusion of the Commissioners, in the light of all the evidence, and after
the submissions made, is thatesthemfaultwsystemmcannotwadequatelymprotectmthe

general public insofar as the automobile accident is concerned. They are firmly
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convinced that by a system of no-fault cover aided by other factors the motor-

ist and the general public will be better served.

Accident has become the order of the day upon the highways of the world. On
that account each driver must have immediate and serious responsibility. Each
driver,therefore, should be insured and that insurance should provide for the
compensation of those injured upon a no-fault basis as explained elsewhere in

this Report.

There is no doubt that the industry will be able to provide the insurance cov-

erage proposed. The foregoing testimony indicates that very clearly.
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CHAPTER
18

A COMPULSORY AUTOMOBILE INSURANCE POLICY
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CHAPTER 18

A COMPULSORY AUTOMOBILE INSURANCE POLICY

Costs arising from the absence of compulsory insurance in British Columbia were
reported on earlier. In that same section, thenCommissionerswexpressedutheir
dissatisfaction with the prevailing patchwork of so-called "voluntary" measures.
Before bringing down recommendations favouring universal compulsion respecting
certain automobile insurance coverages, full consideration was given to argu-
mentswbynwopponentswofwcompulsorysinsurance. The pages which follow summarize
the major criticisms advanced, along with the Commissioners! evaluations of the
arguments. Most of the industry's criticisms of compulsory insurance expressed
at the Public Hearings appear to be identical to those advanced in the Robinette
Eggggg.l The Commissioners also surveyed published materials opposing compul-
sory automobile insurance prepared by the insurance industry for distribution
in Canada and the United States. One example of the extent to which the indus-
try has gone to saturate the news media with criticisms of cpmpulsory insurance
is to be found at Appendix 18:A to this Chapter. The information included in
that document is part of a kit of material distributed by the National Associa-

tion of Independent Insurers, entitled The Case Against Compulsory Automobile

Liability Insurance 1967 Edition.

Though the basic accident insurance being proposed for British Columbia re-
quires universal compulsion to be viable, the argument against compulsion will

be considered initially in the present setting in the interest of optimal

1. John J. Robinette, Report on the Problem of Providing Compensation for
Victims of Motor Accidents with Particular Reference to Compulsory In-
surance and the Financial Responsibility of Motorists, Carswell Co.,
Toronto, 1943.
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clarification.

Arguments against universal compulsion may be classified as being:
(i) ideological in nature,
(ii) economic, or

(iii) Dbased on technical and administrative difficulties.

Ideological Objections

1. Political Entanglements and Rate-Fixing

Ideological objections take varying forms. Thus, compulsory liability insur-
ance has been criticized because allegedly it leads to political entanglements
and rate-fixing. Those propounding this viewpoint inevitably seek to substan-
tiate their case by pointing to difficulties experienced in Massachuéetts
where one form of compulsion has been in effect since 1927.2 The Commission
noted, however, that private insurers have not had any untoward experiences

in the United Kingdom, in Australia, in South Africa, in the many European
countries, or in New York State, where compulsory liability insurance is en-
forced. It was noted also that, under cross-examination, members of an All
Canada Insurance Federation panel were at a loss to explain why, if compulsory
insurance was a failure in Massachusetts, it was adopted in New York and North
Carolina some thirty years later.3 The answer must surely lie, in part at

least, in the very promising experiences of a score of other jurisdictions

around the world. Clarification is also to be found in the New York

24 h6/5h39. Also Nova Scotia Royal Commission on Automobile Insurance, pp.
149-151.,

3. 54/6331.
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Jurisdiction Report of the California Financial Responsibility Study Committee

which stated:

« « o Lhe committee was forced to agree that those most directly
affected by the laws seemed to have the least concern, which was
completely contrary to what our original study developed in the
voluminous literature and newspaper clippings furnished to us
which bitterly attacked the compulsory insurance approach. For
example, the committee could not obtain agreement from anyone,
including insurance executives, rate-making organizations, etc.,
that the law made a "political football out of the State Insur
ance Commissioner" of that it had any material affect in increas-
ing insurance rates.

To conclude on this point, it is well to note that, even under the so-called
"voluntary' approach, automobile insurance rates can neilther escape attention
nor avoid becoming an issue of public policy. The existence of this and other
Commissions and of legislative committees in Canada, and sweeping investiga-
tions of the automobile insurance industry at both the state and federal

levels in the United States confirm this fact.

2. Restriction of Freedom of Choice

Compulsory liability insurance has been attacked also as a restriction of the
individual's freedom of choice. For example, Mr. D. B, Martin, then president
of the C.,U.A., in response to a question put by Commission counsel stated:

- » » I don't like compulsion in a free society. I believe tha
it was not necessary in Britain to introduce compulsion . . .

What was overlooked here was the fact that some compulsions and restrictions

on individual freedoms are necessary to protect, preserve, and permit a free

4, California Financial Responsibility Study Committee, New York Jurisdiction
Report, January, 1967, p. 72.

5. 27/3166,

40
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society to prosper. In the field of insurance, in its broadest meaning, we
find compulsion in workmen's compensation, unemployment insurance, hospital in-

surance, and automobile coverage for minors.

3. Inevitable Exclusive Government Insurance

Fear of monopolistic state insurance as the logical next step to compulsion is
certainly one reason for industry objections to compulsory insurance. Profes-
sor Harry Kalven of the Chicago Law School, a severe critic of the several
plans advanced for reforms in automobile insurance, speaking at the 1967 annual
meeting of the National Association of Independent Insurers, stated:

The historic position of the insurance industry against compulsory

liability insurance is, I think, a profound mistake. It seems to

me that it is just no longer true and never was that the compulsory

liability igsurance is a halfway house towards socialism or some-
thing else.

This Commission's preference for effective competition in the automobile in-
surance market over either rate regulation or an exclusive state fund, and the
survival of private insurers in jurisdictions where automobile liability in-
surance is mandatory, confirms that the displacement of private automobile

insurers by a government fund is not a function of universal compulsion.

LEconomic Objections

1. Enforcement .Problems

Compulsory insurance has been criticized on the grounds that enforcement costs

6. H. Kalven, "Does the Old Common Law Have a Future?" N.A.I.I. Proceedings,
Chicago: National Association of Independent Insurers, November, 1967,
p. 111.
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represent a great burden and drain resources from other areas. To quote from
the submission of the All Canada Insurance Federation:

The mere fact that a law says tevery owner of a motor vehicle
must be insured! does not automatically mean every owner is in-
sured -- as Massachusetts, New York and North Carolina have found
out. This is where the cost of 'policing'! comes in.

In New York, for instance, the Department of Motor Vehicles has a
special insurance control section which cost $3,563,000 to operate
in 1963. This is quite aside from the costs to police departments
charged with the task of finding cars believed to be uninsured and
of removing their licence plates. There is no way of accurately
estimating their particular cost because various policemen have
various amounts of their time devoted to it, but heads of police
departments are unanimous in saying that the job, or even zn in-
adequate part of it can be done only at the expense of other areas
of law enforcement such as highway patrolling.

Estimates of the number of people involved in policing compulsory
insurance in New York ran all the way from LOO to 1400 -- once
again, because of the great number of people involved part time

The same difficulties and costs are apparent in North Carolina
and in Massachusetts.”

The above evidence, based on a release from the National Association of Inde-
pendent Insurers in the United States, was placed in clearer perspective by the
following exchange between one of the Commissioners and Mr. Damov of the All
Canada panel:

Commissioner WALLS: Using your basis ... I have worked out that there
were 53 million cars approximately. While it sounds quite large to say
the special insurance control section costs 33 million dollars, that
really only works out to 65 cents per vehicle per year.

DAMOV: Yes.

Q. You have to take things in relationship. In talking of millions it
does sound 2 lot, but relatively that cost is quite small.

A. Of course this is so, Mr. Walls. It is just that the administrative
expenses however, this does not include any payments to the public.

Q. I appreciate that. But you make an issue of that in your brief and
I was bringing it up. In talking of millions it sounds a lot but in

7. L46/5L32-5L33.
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vehicles it is not much.
A. Right.8

Studies by the Commission suggest that enforcement is made more difficult when
the insurance is cancellable by the insurer, and when insurance is not co-
terminous with drivers! licences. The evidence of Mr. J. O. Dutton, General
Manager of the Saskatchewan Government Insurance Office, and that of other
members of the S. G. I. 0. panel, was very revealing. The following exchanges

with Commission Counsel are relevant:

RAE: What if any enforcement problem is presented with respect to com-
pulsory insurance in insuring that it is being observed?

DUTTON: Well,I know of no problems as such. Have you encountered any
Mr. Green?

GREEN: No. I was just going to suggest, Mr. Rae, that in the denials of
liability last year I asked the claims department to make a check
to find out how many claims were denied because of lack of registra-
tion, and out of the 90,000 files which we mentioned before there
were 46 unregistered vehicles. These were Saskatchewan residents.
There were six which were unregistered by virtue of the fact that
the owner had died....

Q. Would you take that as a pretty fair sampling of the percentage of
uninsured, Mr. Green, from your experience?

A. Yes, I would say so.é

The following question was subsequently put and was answered by Mr. Dutton:

Q. You haven't done any other study to determine the percentage of
uninsured vehicles at any given period?

8. 54/6330. The New York Jurisdiction Report of the California Financial Re-
sponsibility Study Committee placed the 1965 cost at 58 cents per vehicle.

(p. 63).

A different total of roughly 30 cents per vehicle of police enforcement
costs was suggested elsewhere in the Report as a broad estimate.

Their North Caroclina Jurisdiction Report placed total enforcement and ad-
ministrative costs for 1965 at at least $600,000 or at at least 30 cents
per registered vehicle (p. 31).

9. 85/9419-9420.
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A. No. I think perhaps I should answer that. The problem is so small
that it is hardly worth a study. You are always going to get some
people who, regardless of any law, are going to break it anyway, and
we couldn't see any point in making a study. In our way of thinkin%,
there really is not an uninsured motorist problem in Saskatchewan.l

Mr. Dutton noted also that enforcement problems arise largely from the ability
of insurers to cancel policies and from the absence of a coterminous feature

of the insurance and the driver's certificate.ll

To conclude on this particular basis for objecting to compulsory liability

insurance, it is significant that industry witnesses were unable to point to
any difficulties in policing and enforcing compulsory insurance in overseas
Jjurisdictions, where in many instances it has been operative for decades.1?
Through correspondence with the New Zealand Transport Department, the U. K.

Ministry of Transport, and the Department of Transport for South Africa, the
Commissioners learned of no difficulties whatsoever, and are satisfied that

compulsion and its enforcement are workable at quite modest cost .13

2. Increases Costs

Critics of compulsory insurance have charged that higher claims frequencies,
traceable to claims consciousness, and an increase in illegitimate claims, are
inevitable and that higher rates would result. This point was made on more than

one occasion by the All Canada Insurance Federation in its presentations to

10.  85/9419~9420.

11. 86/9502.

12. 54/6326-6327.

13. The Nova Scotia Royal Commission came to much the same conclusion in 1957

and singled out South Africa as having one of the better approaches. See
pages 154, 170-175 of its Report.
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this Commission.lh

The 1967 Report to the Legislature of the Financial Responsibility Study Com-

mittee of the California Department of Motor Vehicles provides data which are
quite relevant.l”® The information is summarized in Table 18:1. Recognizing
that compulsion was introduced in the State of New York in 1957, the viewpoint
held by All Canada lacks foundation unless costs per claim have risen far more
rapidly in California than in New York. Between 1959 and 1964, the reverse
was in fact the case. Furthermore, over the same period, average paid claim
frequencies improved more in New York than in California where the "voluntary"

approach pr'evails.16

The following excerpt from the cross—examination of an All Canada Insurance
Federation panel by Commission Counsel provides a useful summation:

RAE: ... and I think we agreed, did we not, that increasing claims con-
sciousness, if it means compensating property where you didn't compen-
sate before, there is no evil in that?

MAKIN: No.

Q. And would you agree where you get an invalid claim, now, even when you
have insurance cover, you could deal with it just as well under a
compulsory system as under a non-compulsory system so far as sorting
it out, the valid from the invalid?

MAKIN: Yes.

PARKIN: Yes.l7

1h. L46/5435 and 5439.

15. Financial Responsibility Study Committee, Report to the legislature,
Sacramento: Department of Motor Vehicles, 1967, pp. 67-68.

No attempt was made to use North Carolina data because of the bias
arising from the low percentage of insureds prior to the introduction of
mandatory coverage. New York, not being subject to this considerable
bias was considered more appropriate. California was selected as it was
used by All Canada for contrast with New York at 46/5437.

16. Ibid., pp. 62-63.

17.  54/6346-63L7.
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TABLE 18:1

Index Showing History of Manual Rate Changes for Limits of
$10,000/20,000 B.I. and $5,000 P.D., Private Passenger Cars
Family Automobile Policy

California and New York States
California New York
Date | B.I.Index|!.D.Index|Combined|| Date B.I.Index |P.D.Index|Combined
1/1/55 1.000 1.000 1.000 || 1/1/55| 1.000 1.000 1.000
6/1/55 .907 .872 .895 |[|8/24/55] 1.018 .869 .980
1/16/57 | 1.124 .896 1.040 ||6/27/56| 1.033 .8L6 .985
1/7/59 | 1.L58 1.26L 1.380 [[3/31/59| 1.231 .981 1.167
7/1/61 1.373 1.038 1.257 || 3/1/61| 1.375 .976 1.277
2/12/6l, 1.668 1.371 1.564 ||3/11/64| 1.213 .995 1.163
2/10/65 1.613 1.492 1.570 |{7/14/65| 1.224 1.124 1.206

Critics of compulsory liability insurance have contended also that it would in-

crease the cost of insurance because of the excessive paper work it engenders

for insurers.18 1In the absence of any evidence to substantiate such a claim

the Commission limits itself to noting that costs must be a function of the

complexities of any new approach encompassing compulsion, and that which is

being proposed for British Columbia is fairly straightforward.

Moreover, in

terms of the total cost of insurance to insureds, the inequity of the present

system, in which the responsible motorists and the insured are bearing costs

which should be borne by the uninsured, would be eliminated, providing a more

than generous offset to any possible increased costs.

18.

54/6332.
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3. Decreased Protection

It has been alleged that compulsory insurance gives less protection =-- a criti-

cism based entirely on the Massachusetts experience where political pressure on

rates has, in one instance at least, resulted in decreased coverage. It is fur-
ther argued that when people are compelled to buy insurance, i£ may be that they
do not purchase what their judgment tells them is reasonable but only what the

law requires.l9

The allegation that the recommended compulsory insurance system would give less
protection is unacceptable. The matter of political pressures on rates has
already been dealt with. The extent to which insureds purchase coverage beyond
that required is largely dependent on their grasp of what different coverages
will do for them. Surely this can be handled by agents, whether they be exclu-
sive agents or independents. In Saskatchewan, roughly 50% of motorists carry
supplementary cover. In New York over half of the motorists carry more than the
minimum required 1imits.?9 In the United Kingdom it appears that a very large
number of motorists voluntarily carry comprehensive insurance which adds cover-
age for damage to property, including automobiles and liability to passengers.2l
,

Certainly, the 1957 Nova Scotia Royal Commission viewpoint on the subject is
well worth repeating. It stated:

Since almost everyone would be carrying insurance, there would be

bound to be a smaller percentage than there is now who would take

extended coverage, but the absolute number would remain the same

and would increase if the sales effort were stepped up. The in-
surers and agents ... have not convinced the Commission that they

19. This charge was not made before this 6ommission, but is found in pamphlets
circulated by opponents of mandatory liability insurance. It was, however,
a s§bject dealt with at some length in the Nova Scotia Report (at pp. 163-
165).

20. New York Jurisdiction Report, p. 35.

21. A. F. Conard, et al., Automobile Accident Costs and Payments, p. 422.
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would fail to continue to live up to their present acquisition
standards under the compulsory type of legislation. %t is gener-
ally admitted that the matter of éxtended limits and wider cover-
age is a "selling" job for the agents and insurers, and their job
would be unchanged under a compulsory ... law ... it takes very
little effort for an agent to sell ... up to the statutory limits
today and ... he earns his commission principally by the services
that he renders ... Perhaps sales of extended and higher cover-
ages would be encouraged if the rate of commission on policies at
the statutory limits were reduced and that on additional coverages
relatively increased.

Obijections of a Technical or Administrative Nature

1. Failure to Achieve Objectives

The contention is made by the insurance industry that compulsory insurance

fails to achieve its objectives. Criticism by the industry of the acceptance

of compulsory insurance in B. C. was in large measure premised on the assumption
that less than 4% of B. C. motorists are presently uninsured and it was, in
fact, argued by one witness for the Assigned Risk Plan that compulsory insurance

in B. C. would increase the uninsured gap.23

The Commissioners have ‘concluded elsewhere in the Report that the uninsured gap
in British Columbia is larger than that proposed by the industry.24 The indus-
try does not quarrel with the proposition that the maximum number of insureds
is desirable. The question, excluding the cost considerations already covered,
is whether or not compulsory insurance in B. C. can ensure a greater insured

population. Some industry witnesses, even in the belief that all but 4% were

22. Report, pp. 163~164.
23. Based on the supposed experience in New York State: 17/2119.
2. Mention might also be made of the experience cited by Mr. C. R. Sutherland,

representing the Vantax Insurance Pool, 8/908-909, where of 252 files
that were possible recoverables, 35 involved uninsured situations.
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already insured, did concede that slight improvements might be possible.25
Such thinking is substantiated by recent studies in California. The California

Motor Vehicle Department's 1967 Report to the legislature provides some insight

into relative experience of "compulsory" and '"non-compulsory" states based on
the percentage of vehicles insured at the time of accident. The data are set
out in Table 18:2 and cover the period 196h—l965.26 Figures for Saskatchewan
and Ontario were 100% and 92.7% respectively and, as noted earlier, this Com-

mission's estimate for British Columbia was 90%.

TABLL 18:2

PERCENTAGE OF VEHICLES INSURED AT TIME OF ACCIDENT, 1964-1965

Compulsory States | Percentages Non-Compulsory States | Percentages
Massachusetts 99.75 Maryland 92.0
New York 98.0 North Dakota 87.0
North Carolina 92.5 New Jersey 86.8
Virginia 75.77

Finally, in this context, according to information received by this Commission
from the Department of Transport, South Africa maintains an insured population
of over 99%. This figure is estimated as attainable under the approach recom-

mended for British Columbia by this Commission.

2. Not a Safety lMeasure

The contentlon was made by the All Canada Insurance Federation that compulsory

25. 15/1827 and 54/6310.

26. OState of California, Financial Responsibility Study Committee, Report to
the Legislature, pp. 72-85. In their New York Jurisdiction Report the
Financial Responsibility Study Committee noted that prior to the intro-
duction of the Financial Security Act (compulsory insurance) the percent-
age of vehicles insured at the time of accident was lower —— 96.5% in
1956. (p. 37).
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insurance is definitely not a safety measure.?7 This is a very frequently
voiced viewpoint but obviously quite irrelative. Under cross-examination, an
A1l Cenada panel agreed that voluntary insurance is not a safety measure
either.28 It went on to agree that no insurance purports to promote safer
driving or accident prevention,29 and that accident prevention and compulsory

insuvrance are two different things.3o

In short then, this criticism of compulsory insurance is refutable on the
grounds that neither accident prevention nor safer driving is the purpose of
compulsory insurance. Compulsory insurance is concerned with effective compen-
sation of those who sustain injury as a result of a motor vehicle accident. It

deces not pretend to prevent the accident from occurring.

3. Removal of Underwriting Judsment

The criticism has been made that compulsory insurance removes the judgment of
insurers in the underwriting of risks, and censequently puts drivers on the
road who really should be off it.Bl The Commissioners are convinced that elim-
ination of bad drivers from the road should not be the function of insurance
companies. The insurer-operated assigned risk plans and "pools'" in Canada
which enable underwriters to cope with risks they individually consider undes-
irable, suggest, in fact, that insurers do not view such debarring as their

function either.

27. L6/5438.
28. 54/63L1.
29. 5L/63L5.
30.  54/6350.
31. 46/5L39.



- 579 -

L. Cases Not Covered

Compulsory insurance is criticized because supposedly it offers no protection
to victims of hit-and=-run drivers, uninsured non-resident motorists and the
like. These are, of course, problems to be faced under a "woluntary" approach
as well -- met in British Columbia through the Traffic Victims Indemnity Fund.
This Commission, in its recommendations, gives recognition to the need for such
adjuncts under its mandatory approach, while at the same time devising a way by

which the cost will be spread more equitably.

Two Party Accident Insurance and Compulsion

It is this Commission's view that two party automobile accident insurance pro-
vides the optimal approach. As will be demonstrated, for such a system to
operate effectively and for the costs of such a system to be both reasonable
and fairly spread, it must be made compulsory. This viewpoint was shared by
the Ontario Select Committee on Automobile Insurance. In its final Report
when dealing with accident insurance protection, it recommended that:
. coverages along the foregoing lines be made an integral and
mandatory part of the standard automobile policy sold in the Prov-
ince of Ontario. (To make it purely optional would defeat the

purpose which the Committee foresees for this coverage and increase
its cost very substantially, )32

An All Canada Insurance Federation panel was questioned by Commission Counsel
as to whether they agreed with the above cited recommendation of the Ontario
Select Committee. The position of the Federation was revealing:

RAE: Do you agree with that?
MAKIN: Yes.

32. DIx. 135C, p. 8.
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. Now, why would its being optional increase the cost?

. You would be spreading the cost of the cover, Mr. Rae, over vastly
fewer people. This in itself would in a sense make it more difficult
to administer. We have no actual figures on what the difference in
cost would be; but on a very informal discussion basis, and working
with figures we estimated it would cost twice as much.

Q. I see. Depending on how many opted out and in?

A. Right.33

= O

Other witnesses also recognized the value of having the accident coverage man-
datory. For example, Mr. G. L. Matheson, General Manager for Canada of the
Co-operative Fire and Casualty Insurance Company expressed these views under
cross-examination by Commission Counsel:

RAE: Do you favour compulsory automobile insurance?

MATHESON: In some minor fields —-- for example, in the area of compensation
without fault, this point would certainly be worthy of investigation,
as there would appear at the moment to be possibly some advantages in
having this cover on part of each auto policy, but that in turn does not
make the coverage compulsory. It would just mean that anyone who pur-
chased an auto policy would have this coverage.

. Can you see it being effective?

I am not trying to split hairs, Mr. Rae.

. No, I know you are not. Can you see such a program of insurance,
regardless of fault, being effective unless it were made compulsory?

. 1 think it could be helpful without being made compulsory, but it may
well be much more effective by being part of each policy.éA

O O

=

It appears to be quite generally appreclated that compulsory accident cover
would aid in the attainment of effective compensation for those sustaining in-
jury through motor vehicle accidents. Universal compulsion is, however, con-~
cerned with much more. Through the principle of insurance it would fairly
allocate a selected share of accident costs as a cost of motoring. 1In conse-

quence, such costs would neither be forced onto those motorists already paying

33. 52/6165.
34, 15/1826.
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their fair share nor shifted through a welfare agency to society at large.

Such generalization can be related readily to the basic accident policy recom-~
mended by this Commission and detailed in Chapter 20. Thus, under the new
"no-fault" approach proposed, a member of the family and household of an in-
sured British Columbia driver, injured by a motor vehicle, would receive dis-
ability benefits. Such benefits would also be received by passengers suffer-
ing bodily injury in a2 vehicle driven by an insured B. C. driver. On the other
hand, were the basic policy not made mandatory, it is likely that the spouse
injured while a pedestrian, the child hurt while a bicyclist, or the neighbour
maimed while a passenger, would eventually look to general welfare sources or
else some type of fund supported by financially reéponsible drivers who are al-

ready bearing their fair share of motoring accident costs.
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APPENDIX
TO
CHAPTER
18

An Tllustration of a Technique used by the Insurance
Industry to Foster Opposition to Compulsory Insurance.
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APPENDIX 18:A

ONE ILLUSTRATION OF THE TECHNIQUE UéED BY THE INSURANCE INDUSTRY TO

FOSTER OPPOSITION TO COMPULSORY INSURANCE

NOTE:

Attached is a news release that can be used with newspapers or radio and tele-
vision stations in your state. Spaces have been left to insert the name of the
person to whom the release will be attributed.

Should it be desired, the release can be issued in the name of the National
Association of Independent Insurers, the world's largest insurance trade associ-
ation whose more than 480 affiliated companies write over half of the nation's
private passenger automobile liability insurance.

Immediate Release

Compulsory automobile liability insurance is a three-time loser which offers no
solution to an uninsured motorist problem in this or any other state. This was
the assertion made in a statement issued today by

(Name ) (Title)

(Company) (Location)

Only three states —- New York, Massachusetts and North Carolina =- have compul-
sory laws. None of the three states, Mr. said, has achieved
the purpose of the legislation: total insuring of its motorists.

In a series on New York's compulsory law, Mr. noted, The New
York Daily News declared that the law has "failed miserably to achieve its
aims." According to The News, the percentage of uninsured motorists has dou~-
bled under compulsory, with an estimated 260,000 to 400,000 uninsured vehicles
being operated on the highways.

Massachusetts officials estimate that from 6,000 to 8,000 uninsured motorists
are driving in their state on any given day of the year, while in North Carolina
the number of uninsured drivers is estimated to run from 100,000 to 150,000.

Even the secretary and manager of the New York Motor Vehicle Accident Indemni-
fication Corp. -- the official state agency through which the uninsured motor-
ist coverage is provided -- has admitted compulsory's failure, according to

Mr. . He said that in MVAIC's 1966 annual report, the secre-
tary-manager commented: ". . . it is obvious from the constantly increasing
number of claims reported that there must be an increase in the number of unin-
sured automobiles operating on the highways of New York."

Mr. also observed that the failure of compulsory has prompted
Gov. John A. Volpe of Massachusetts to declare he is "totally in favor" of
repealing the law,

a1
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Mr. said that as an alternative to a compulsory law the in-
surance industry has developed Family Protection coverage, a tried and proven
program which offers the most effective, economical method ever devised for
protecting the responsible motorist against the uninsured driver. "Coupled
with strong financial responsibility laws and a good traffic safety program,"
he said, "Family Protection coverage out-performs and out-protects compulsory
laws on every count and at far less cost and trouble to the public."

Twenty-eight states require by law that Family Protection coverage be offered
in all automobile liability insurance policies; it is available on a voluntary
basis in the other states.

The demand for Family Protection coverage in all three compulsory states is a

frank admission that compulsory is a failure, Mr. pointed out.
New York, North Carolina and Massachusetts all require by law that such cover-
age be offered with every automobile bodily injury liability insurance policy.

"The compulsory law in these three states —- with its administrative burdens,
public inconvenience and heavy costs to the taxpayers -- serves no worthwhile
purpose," he declared. "The real protection which is afforded is that provided
by the Family Protection coverage -~- not the compulsory law.

"Family Protection coverage is a modern, broad coverage under which an insured's
own company provides protection for bodily injuries and death for which an un-
insured or hit-and-run motorist would be liable. At a cost of only pennies a
day, it protects the car owner's entire family living in the same household if
injured while in his car, in another car (whether driver of passenger), while a
pedestrian, or as a cyclist. It covers guests in the insured car. The cover-
age applies if the accident takes place anywhere in the United States, its ter-
ritories or Canada."

Mr. said there are five major reasons why compulsory doesn't
work: -

. It can't compel.

. It costs millions of dollars to administer.

. It creates an unnecessary government bureaucracy.
It does not protect the responsible citizen.

. It increases the cost of auto liability insurance.

Mr, emphasized that compulsory offers no protection against
the following scofflaws and irresponsibles:

(1) operators of stolen cars, (2) uninsured out-of-state drivers, (3) hit-and-
run drivers, (4) uninsured motorists whose licenses or registrations have been
suspended, (5) newly-arrived uninsured residents whose cars are still regis-
tered in another state, (6) uninsured motorists who hit you when you are driving
in another state, and (7) M"insurance dodgers" who cancel their insurance or in-
tentionally let it lapse after obtaining registration for their cars.

In a compulsory state, traffic accidents increase and costs of government and
insurance go up. Massachusetts and New York lead the nation in automobile
bodily injury accident claim frequency. North Carolina's accident increase has
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far outpaced the rise in motor vehicle registrations. Massachusetts and New
York insurance rates are twice the national average.

"The major difference between the approach taken in the non-compulsory states
and the compulsory states is that a compulsory law employs a shotgun technique
-~ spraying the insured motorist as well as the uninsured with all its shots,"
Mr. said. "The state maintains and polices millions of
pieces of paper a year for the insured as well as the uninsured. Its random
file checks and spot road checks include both the insured and the uninsured.

"This operation is wasteful and inefficient because it operates from a base
which squanders time and effort and money on the overwhelming precentage of
motorists who are already insured. With the mounting toll of injuries, deaths
and property damage on our highways, it borders on the shameful to divert even
the slightest amount of a highway patrolman's time to engage in insurance road
checks. It makes about as much sense as stationing policemen in every store in
the country to search every shopper to make certain he has not been shoplifting.”

At one time North Carolina reported that the equivalent of 45 full-time highway
patrolmen were assigned to the task of tracking down drivers whose insurance had
lapsed.

With Family Protection coverage, Mr. said, no expensive gov-
ernmental bureaucracy has to be set up, the state is not faced with the task of
trying to enforce an impossible law, and police can devote their time to en-
forcing the highway safety law instead of searching out uninsured auto owners.

"Rarely has an idea been given as long and thorough consideration as compul-
sory," Mr. explained. "As far back as 42 years ago, compul-
sory bills were introduced in 38 states. Down through the years, legislature
after legislature has considered compulsory proposals. Despite this long expo-
sure, only three states have adopted such laws. The experience in these states
has provided a compulsory laboratory from which irrefutable evidence can be
drawn."
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CHAPTER
19

INSURE THE DRIVER -~ NOT THE VEHICLE
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CHAPTER 1

INSURE THE DRIVER -- NOT THE VEHICLE

An exhibit submitted to this Commission by the President of one of Canada's
largest Fire and Casualty Insurers was a copy of an address entitled "Too Little
- Too Late'", presented to the Annual Convention of the National Aséociation of
Independent Insurers at Philadelphia in November 1966, by Mr. John A, Diemand,

Chairman of the Board of the Insurance Company of North America.l

Mr. Diemand, in commencing his address, had this to say in part:

As an active participant and as an observer for over 60 years in both
the casualty and property insurance business during bright and profit-
able years as well as those which seem bleak and filled with insur-
mountable problems, I often have wondered if the various ideologies of
our business couldn't just once unite and agree on one principle in the
interest of our policyholder relationships . . .

What I want to discuss today is the result of mistakes of the past, to
establish a new course of procedure and to advocate less of the Too
Little and Too late . . .2

At a later point in his speech Mr. Diemand threw out this challenge to the auto-
mobile insurance industry:

I am not at this time recommending but I am suggesting an objective
examination of the possibility of amending financial responsibility
laws and insurance approaches so that thesliabilitysorscompensating
insurance involved could be directed mainly to the driver instead

of the vehicle owner. Under the present system, the whole family
pays for the carelessness of one member of the family who is a bad
driver -~ pays through difficulty in getting insurance on the family
vehicle or through premium costs levelled on the vehicle, And our
industry is blamed when one of its members finds it impossible to
insure a family vehicle because of the actions of one family member.
Wouldn't many of our problems in underwriting, rating and public re-
lationsybessolvedubywsuchwanvapproach? Of course, this would require

l. Ex. 215, J. A. Diemand, "Too Little - Too Late", p.l.

2. Ibid, p.33.
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many changes. But what is wrong with change in the right direc-
tion?

In considering this, some thougih should be given to the fact that
almost the entire effort of controlling driving on our highways is
pointed toward the regulation of the individual driver. Shouldn't
our insurance point in the same direction?3

"Tnsure the Driver" -- not a new proposal.,

This recommendation in 1966 that the industry give consideration to insuring the
driver rather than the vehicle, through the owner of the vehicle, was in no sense
original thinking on his part. Itwhasrbeenidebatedinwithinstherautomobileninsur=

ance industry, both in Canada and in the United States for almost forty years.

In the early 1930's the late Samuel Carlton, A.I.I.C., published the proposition
that the driver and not the car should be insured, with an extension of the idea
to embrace possibly both the car and the driver as insured subjects. Up to the
time of his death, he was convinced that many of the problems surrounding the
automobile business, and experience, could be solved if coverage was granted to
the driver, but he made little headway in having his views accepted. Now it is
apparent that others who have been thinking along the same lines see value in

the'ideaoh

In 1952 Mr. Donald Knowlton, Insurance Commissioner, State of New Hampshire, in
a memorandum submitted to the Casualty and Surety Committee of the National As-

sociation of Insurance Commissioners, earnestly proposed that a Committee of

that body make a careful and serious study of his t!'Insure the Driver Plan'. 1In

3. Ex. 215, J. A, Diemand, "Too Little - Too Late™, p. 39.

L. Ex, 216C, excerpt from Insurance Agent & Broker = Feb. 1960, pp. 9-10.
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introducing this program he drew to the attention of his fellow Insurance Com=

missioners that:
Some ten years ago, we in New Hampshire gave considerable thought
to a plan of furnishing automobile liability insurance on the
driver of the car rather than on the automobile. While this plan
had appeal to many people, it encompassed such radical change in
the present method that we encountered great difficulty in getting

the technical assistance necessary to determine whether or not it
was workable,

The advocacy of insuring the driver rather than the automobile was not confined
over the years to the United States. Mr. R. Parkin, when appearing before this
Commission as a witness for All Canada Insurance Federation, stated that he had
thought some years ago that a proposal to insure the driver was a good idea, and
that he had given a fair amount of study to such a plan, and discussed it with
other insurance men. But he had come now to the conclusion that it was not

realistic,

The strongest Canadian proponent of this suggested radical change in under-
writing is probably Mr. John A, Christie, now resident in Guelph, Ontario, but
formerly the Chairman of the Highway Traffic Board in Saskatchewan. In 1961
he presented a paper: "The Case for Insuring the Driver - Not the Car'"; and
Mr. E.H.S. Piper, Q.C., General Manager of All Canada Insurance Federation,
presented another putting forward the opposing view, as part of the program
of the 7th Conference of the Canadian Highway Safety Council.5 This resulted
from a resolution passed at the previous Canadian Highway Safety Council

Conference which was approved as follows:

5. Exs, 216C and 216D,
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That the Canadian Highway Safety Council appoint a Special Committee
to investigate the principle of insuring the driver rather than the
owner of the motor vehicle for purposes of driver control and to re-
port thereon to a general session at the next Conference.
In support of his contention that insuring the driver would lead to better
driver control and greater equity in underwriting, Mr, Christie quoted ex-
cerpts from published articles and statements from recognized automobile in=-

surance authorities. Some of these will be quoted later in this Chapter,

along with the opposing arguments of Mr. Piper.

Rate-making Body makes initial proposal.

Consideration of such a change in underwriting was first drawn to the Commis-
sioners! attention by a section of the brief presented by the Canadian Under-
writers Association, the body which has guided rate-making in automobile in-

surance in Canada to a greater extent than any other in past years. The fol-
lowing paragraph on pages 41 and 42 of the C.,U.A. brief reads as follows:

The suggestion has been made that the basis of the Automobile In-
surance contract should be changed, so as to place the emphasis on
the driver rather than on the car. Any such scheme would involve
the effecting of insurance by each potential driver in respect of
his own operation of any and all vehicles, perhaps as a concom-
itant of the issue of his driver's license, but there would still
have to be a Policy issued in respect of the car itself, both for
the Collision coverage and for Third Party liability not attrib-
utable to any particular driver. Specific insurance of individual
drivers would make it possible to classify and rate drivers on
their own exposures and experience, and it is thought that this
might, in the long run, be a more equitable and satisfactory method
of rating. However, in the case of the typical family car, sepa-
rate policies for each possible driver would be needed, with an ad-
ditional one for the car itself; administrative work would be seri-
ously increased, and the suggestion requires further study.

Status of Driver already a factor in Rate-making.

In giving consideration to any benefit which may be obtained by placing all or

6, Ex. 216D,
70 25/295&"550
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part of automobile insurance coverage on the driver rather than on the auto-
mobile (which in effect means the owner of the vehicle) it must be recognized
that, under the existing method of rate-making, the standing of the driver or

~—

drivers of the vehicle is already a governing factor.

Both driving record and the age of the owner, and of any other driver who cus=-
tomarily uses the vehicle, are taken into consideration for insuring against all

third party liability coverage i.e. Bodily Injury and Property Damage.

Driving record and age also govern in part the rates for 'All Perils' and 'Col-
lision!' coverage. The only policy riders for which these factors do not affect

rates are for 'Comprehensive! and 'Specified Perils' coverage.

Potential driving record is also taken into consideration on vehicle-owners
under age 25 who fall into the rating classifications of E, G, J, K, L, or M
in that they are awarded a credit of 10% against the rate for Bodily Injury and

Property Damage if they have completed a recognized driver training course.

The factors used in current rate-making that are not based on the driver, are
the overall accident experience of each Territory of the Province in which the
car is customarily located, and the purpose for which the car is used. These
factors, in part, affect the rates for B.I., P.D., All Perils and Collision.

The age and type of vehicle being insured are used for All Perils and Collision,
while both such vehicle groupings and territory are used for 'Comprehensive'! and

'Specified Perils',

The Commissioners recognize that if third party liability insurance were changed
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from coverage under an automobile policy, as at present, to direct insurance on
all drivers of vehicles, they must concur with the section of the brief pre-
sented by the Canadian Underwriters' Association (p. 41) which says that a sep-
arate policy would have to be issued to the owner ofanautomobile covering those
factors that are directly pertinent to the vehicle itself, i.e. Collision, Com-
prehensive, and Specified Perils. That of course, is as the law now stands, but

this should not prevent the change being taken care of without additional admin-

istrative cost provided careful drafting is ensured,

The extent to which the driver's standing is used, alone and in conjunction with

other factors, is made evident by the information presented in the table below:

TABLE 19:1
Rating Methods for Different Types of Auto Insurance
ﬁ:t;gg Coverage
A1) Specified | Compre=
B.I1.&P.D.| Medical | Collision | Perils Perils hensive
Age-Use
Category * * * *
Driving
Record + (a) * +
Territory + | (a) | + + + +
Rating + + + +
Group
Driver + + +
Training
Credit (b)

(a) Although the manual indicates that Medical Payments coverage is also
rated by driving record and territory, it is noted that there is one
rate for classes A, B, C, D, E, and G, and another for J, K, L, and

M, and these do not depend on record or territory.

(b)

Any Private Passenger Vehicle that would otherwise be rated in Class

E, G, J, K, L, or M enjoys a 10% premium credit for the coverages
checked if all drivers under 25 have successfully completed a certi-
fied driver education course,
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The Argument against insuring the Driver directly.

Mr. E.H.S. Piper, Q.C., General Manager of the All Canada Insurance Federa-
tion, in his arguments to the 7th Annual Convention of the Canada Safety Council,
based most of his opposition to a plan of predominantly insuring the driver,
rather than the automobile, on the fact that it would require considerable stat-
utory change., He referred to the uniform insurance act of the Common Law Prov-
inces which requires that every owner's liability policy shall insure the per-
son named, and every other person who, with his consent, personally drives any
automobile described in the policy against liability imposed by law, He point-
ed out that the statutes of Quebec, which is not one of the Common Law Prov-
inces, stipulate that the insurance company is directly responsible towards
third parties for any damage covered by liability insurance, and further, that
the owner of an automobile is responsible for all damages caused by his auto-
mobile, unless he proves that the accident was not his fault or the fault of

any driver he had authorized to use the vehicle,

Mr. Piper emphasized further that the objective of the Provincial Legislatures
has been to ensure that no victim of an automobile accident may be left un-
indemnified. The basic step by which this objective has been reached is to
make the owner personally responsible, or at least, to place the whole onus of
non-responsibility on the owner. He quoted the law of Nova Scotia which states:
« « o where any injury, loss or damage is incurred or sustained by
any person by reason of the presence of a motor vehicle upon the

highway, the onus of proof . . . shall be upon the owner or oper-
ator of the motor vehicle,

8. Ex. 216D, p. 2,
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Mr. Piper went on to say that Insurance Companies have always contended that it

is not their function to determine who shall or shall not operate a vehicle:
At the same time, the insurance ccmpanies have always contended that
they should be free to appraise and underwrite each risk on its merits.
For this reason, it is quite common to find endorsements or other re-
strictions imposed on owners whereby the insurance contract will not

apply if he allows certain persons, or certain classes of persons, to
drive his vehicle,

However Mr. Piper nullified his argument somewhat by pointing out that it is
best in theory to underwrite risks individually rather than collectively, and,
to that extent, insuring the individual driver is preferable to insuring the

owner, To do this he claimed would entail a substantial increase in costs.,

To substantiate increased cost he drew attention to family units where a single
family car may be driven tcday under one policy of insurance by a father, mother,
and several children, but, under an 'insure-the-~driver! form of insurance this
family would require the issuance of policies to each potential driver. An-
other example is found where a corporation owning a number of vehicles is able
by one policy tc ccver liability as a result of negligence of any of its drivers.
But should the principle of insuring the driver be accepted, it would be a con-
dition of employment that every driver wouid have to obtain a policy of insur-

ance,

Mr. Piper concluded his arguments with the statement that:

Unless Government is prepared to transfer to private industry the
responsibilities of deciding who shall or shall nct drive an auto-
mobile, it is best to leave the automobile insurance laws alone
and concentrate greater effort on improving the qualifications de-
manded of anyone seeking a licence to drive.

9. Ibid., p. 4
loo Ibido, Po 50
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Professors Keeton and O'Connell, in their recently published book Basic Protec-

tion for the Traffic Victim, use arguments similar to those of Mr. Piper in

arriving at their ccnclusion:
« « » that in relation to the probable effect on fair allocation of

costs, a system of insuring vehicles is preferable to a system of
insuring drivers.ll

They base their decision primarily on the two points summarized here:

(1) That it will cost families with a number of drivers, but only one car,
more in total than it does today. The authors qualify this by admitting
the probability that such families today are charged a lower premium
than is equitable with other insureds. The additional cost factor ex-
tends also to the insurers who have to issue more policies because there
are more licenced drivers than there are registered vehicles.,

(2) That the current method of insuring already takes cognizance of the
dangerous driving record of individual drivers through surcharging.
Standards for determining the rate of insurance for a particular car
may be adjusted according to the composite driving records of the sever-
al individuals who are expected to do most of the driving of the insured

vehicle,

The Commissioners have noted also the following arguments which oppose the

premise that it is drivers, and not cars, which cause accidents; that it is,
therefore, more sensible to insure the driver. It has been pointed out that
this is not strictly true in that the vehicle may, in certain circumstances,

be the direct cause of accidents. For example an automobile may, for one reason

11, Keeton and 0'Connell, op.cit., p. 378.
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or another, run down-hill after having been parked, or it may cause an accident
through the driver losing control because of a mechanical failure in the ve-

hicle.

These critics point also to the advantage of the present system that makes the
owner responsible, and so provides a definite party to whom the victims may
look for compensation in cases where, although the driver may be at fault, it
is not possible to identify him. All occupants of the car may be thrown clear
and fatally injured, or in another circumstance they may be too intoxicated to

remember who was driving the vehicle.

Industry Officials reply to opponents of Change.

An underwriting executive of one of the leading automobile insurers in the
United States, when asked for his views, was quoted in November 1959 by Mr.
JoA, Christie, referred to earlier, as first stating:12

It is becoming more and more difficult to measure the premium that
should be charged for insuring a particular automobile largely be-
cause of the difficulty in measuring that risk in terms of the
people who will drive it. It is perhaps time to consider a great
deal more carefully than ever before insuring the driver rather
than the automobile,

Mr, Christie went on to enumerate the problems, as he saw them, of instituting

such a change:
(1) What kind of a rating procedure would we apply to differentiate between:

(a) A family consisting of man and wife who have one car,

(b) A family consisting of a man and wife and an operator under 25
who have one car,

(c) A man and wife and several operators in the family who have one
car and,

(d) These same families with more than one car?

(2) In the light of the rate-making procedure which has been used for such
a long time, how would you develop rates on an individual insured basis?

12. See footnote 5,
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(3) How do you handle the drive-other-car insurance if you have insurance on
on each individual driver?

(4) What administrative problems are involved for the companies if they were
to go to such a program?

(5) Would it be possible to broaden the comprehensive liability coverage
for an individual to .include the driving of automobiles limited, of
course, to B.I. and P.D.L.?
(6) What claim problems would develop from insuring an individual instead
of the automobile?
None of the spokesmen for the industry who oppose changing the form of in-
surance from coverage on the vehicle to one on each driver has voiced the fol-
lowing as one of his arguments. Nevertheless it is the opinion of the Commis-
sioners that perhaps the principal stumbling-block to making the change (which
has been discussed within the industry for many years as being advantageous)
is the one of finding a jurisdiction in which such a desire for change existed
to the extent that companies felt warranted in changing, for the one area, the
several insurance forms and the underwriting practices that the industry has
succeeded in making uniform between themselves and the various international

markets to which the companies cater,

After having investigated carefully the objections to a plan of insuring
drivers directly, it is necessary to consider now answers to these objections

as voiced within the industry itself,

The first of these is the objection presented by Mr. Piper and by Messrs,
Keeton and 0!'Connell that the plan will increase the cost to families having
several drivers., This is based on the 'Omnibus Clause! current in North Amer-

ica and covered by Section 232 of the British Columbia Insurance Act, which,

quoted in part, reads:

42
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(1) Every owner's policy shall insure the person named therein, and every
other person who, with his consent, personally drives any automobile
specifically described in the policy, against the liability imposed by
the law upon the insured named therein . . »

One underwriter, as quoted in the October, 1959 issue of The National Under-

writer, answers this by stating that half of the time the named insured is not
involved in the accident.

If there is one bad actor in five why penalize the other four? Under
the family automobile policy, one young driver can keep two parents
from driving, or take the whole family into the Assigned Risk Pool.

Many arguments have been voiced against the insuring of the driver,
but these arguments are losing their authority in the face of stead-
ily mounting difficulties of insuring the auto risk. One of the ar-
guments is that five policies instead of one (or four, or three, or
two) would be more expensive. But doesn't the policy have to record
the information of drivers by class now, where they are classified?
Of course, one underwriter observed, the driver policy wouldn't need
to describe the car, which would reduce the present load of paper
work,

Anyway, it is contended, the part of the premium dollar on which
paper saving can be made is so small that underwriters believe major
effort should be devoted to the large portion losses, where major
savings can be made - and where it is imperative to understand who
is causing the losses and get the rate to pay for them,l1l3

Don. E, Johnson, Underwriter Vice-President of Nationwide Mutual had this to
say in 1959:
There is a growing belief, however, that the number of accidents

involving persons for whom coverage is provided under the omnibus
provision is considerable.

In discussing a change to insuring drivers, Mr. Johnson then stated:

13. Ex. 216C, p. 4.



- 599 -

Such a move would, at that time, be another step in the long term
trend towards greater equity in the distribution of the cost of
insurance, There are two ways in which this would be true., Al-
though the plan would represent a useful narrowing of coverage,

it would be a narrowing of coverage. The cost of accidents here-
tofore covered under the omnibus provision would therefore be chare
ged against other policies . .

It may also be that more equitable distribution of insurance costs
will ultimately result in a reduction of accidents. It has histor-
ically been the case that wherever equitable insurance pricing has
pointed up intolerable high levels of hazard, steps have been taken
to reduce the hazard.l4

Yet another underwriting executive of one of the leading automobile insurers,
as quoted by Mr, J.A. Christie to the 7th Annual Convention of the Canadian
Highway Safety Council, had this to say on the same subject:

Undoubtedly the greater interest in the possibility of insuring the
individual driver stems from the fact that with the tremendous in-
crease in number of private passenger automobiles, which has taken
place over the last five years it is becoming more and more difficult
to tie down the operation of a particular automobile to one or two
drivers,

The number of families now that have two or more automobiles has in-
creased very materially. With a greater number of automobiles in
each family they can be driven by any members of the family as well
as by others ., . .

Now, however, as it is becoming more and more difficult to measure
the premium that should be charged for insuring a particular auto-
mobile largely because of the difficulty in measuring that risk in
terms of the people who drive it, it is perhaps time to consider a
great deal more carefully than ever before insuring the driver rath-
er than the automobile,

As noted earlier, Mr. E.H.S. Piper, Q.C, of All Canada Insurance Federation
conceded that, in theory, underwriting practice would be improved if the risks

could be evaluated individually rather than collectively. This is endorsed

14, Ex, 216C, pp. 6-7.
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by Don, E, Johnson, Vice-President of Nationwide Mutual, who points out that:

The advantages are reduction of risk and improved underwriting con-
trol; more equitable distribution of cost of insurance; and possible
reduction of losses. The way in which adoption of the plan would
reduce risk and improve underwriting control is obvious. Since, for
this line, moral hazard is the principal consideration, effective
evaluation and handling of risk are made difficult by lack of posi-
tive knowledge of the possible number and character of drivers for
whom coverage will be provided.

Alternative Plans advocated for "Insuring the Driver",

Reference was made earlier in this Chapter to Mr. Donald Knowlton, Insurance
Commissioner, State of New Hampshire, who, in 1952, advocated strongly the
introduction of a plan to insure the driver. He was unsuccessful in intro-
ducing in his state a complete conversion from the covering of third party
liability (under which all insurance for this purpose would be placed on the
driver rather than the car) but he was the instigator of an optional or alter-
nate plan to the conventional coverage on the automobile at a very considerable

reduction in rates,

This alternative coverage protects the insured, who may be one or more named
persons on the contract, against liability for injury or damage while he is
driving a car, or while another licensed driver is driving his car, but only if

one of the name insureds is a passenger in the car at the time.

Witnesses before the Commission stated that another form of driver's policy is
now being issued in Canada°15 This policy is issued to registered drivers who

do not own an automobile. It is authorized by the Association of Superintendents

15. R, E. Bethell, Vancouver Manager, Allstate Insurance Co., 23/2806 and T. O. C.
Makin, Branch Manager, Zurich Insurance Co., 33/3801.
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of Insurance of the Provinces of Canada under Automobile Standard Forms - S.P.F.
No. 2. While neither of the above two plans fulfils the requirements of pro-
ponents of an 'insure the driver rather than the automobile' plan, they do in-
dicate that it is quite possible for insurance underwriters to evaluate effec-
tively individual driver risks for the purpose of establishing rate-making other

than that generally in effect today.

Coloured Licences that reflect Driver Risk.

It would seem that the most effective way of establishing such rates is that
recommended by Mr. William P. Henderson in his 1959 study, 'A Safe Driving Plan
for America', in which he advocated that drivers should be issued with three or
four different coloured licences that would reflect their accident and traffic
violation records. His recommendation stated:

The rating of drivers by the licensing departments of the states in

a positive manner to meet present day safe-driving requirements should

be staunchly supported. It makes possible for insurance companies to

make rates for various drivers commensurate with risk . . « It would

establish risk selection on a sound basis never before possible., It

could eliminate the need for assigned risk pools and other state reg~
ulations,

In Chapter 13 of this Report (on !'Traffic Safety') the Commissioners have shown
their concurrence with Mr. Henderson's recommendation by their having endorsed
a system of demerit points, based on repeated traffic violations, graded so

that the record of such points will be reflected in different coloured licences.
The hope is that this system will act as a deterrent against further violations,
or, lacking this effect, will lead to automatic suspension. Secondly, the Com-
missioners recognized, in giving consideration to recommending the institution
of insurance on the driver rather than the automobile, that the use of a de-

merit point system of coloured drivers licences would seem to be the most effec-
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tive method of rating and "rating up" by underwriters in arriving at rates on

'driver insurance!,

The underwriting executive quoted earlier as saying that:

It is perhaps time to consider a great deal more carefully than ever
before insuring the driver rather than the automobile, . . .

set out six points that would have to be examined prior to making such a plan
effective, Of the six, perhaps the most pertinent one is:
In the light of ratemaking procedure which has been used for such a

long time, how would you develop rates on an individual insured ba-
sis?

The method of arriving at individual rates based on driving experience has been
dealt with, but consideration must be given to what type of insurance contract
would place this coverage most effectively on the individual driver., It appears
to the Commissioners that the answer to this lies in the use of straight acci-
dent insurance such as that now covered in Part V of the British Columbia In-
surance Act rather than Part VII which relates to Automobile Insurance. This
would mean that each driver would insure himself personally against bodily in-
Jury and, like other accident insurance, he would have recourse to insurance

compensation regardless of who was at fault in causing his injury or loss,

Accident Insurance for Driver and Passengers.

There then remains the problem as to where those who are passengers in a car
involved in an accident can look for their compensation., Two options seem to
be available:

(1) That it should be the responsibility of each individual to purchase

personal accident insurance, as many already do, or
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(2) That the terms of the driver's policy should include as insured, pas-

sengers who are riding with him at the time of the accident,

The latter suggestion would not be without precedent to tﬁe automobile insur-
ance industry, for certain insurers in Canada already provide such protection
to all passengers of automobiles, while being driven anywhere in North America
if they are involved in an accident for which the other driver is both negligent
and uninsured., Also in the case of gross negligence on the part of the driver

of the vehicle a passenger may recover damages from him,

Greater Accuracy in Rate-making.

While the cost of this Uninsured Motorist Protection Policy which covers both
the driver and his passengers is very low (currently $4 per year), there is
still the concern that this, and the fact that individual policies will have

to be issued to each driver in a family (as opposed to the current Omnibus
Clause) will cause insurance under the plan of insuring the driver to be more
costly than current coverage. It need only be reiterated that insuring the
driver will lead to more accurate risk underwriting. Thus, it could well lead
to the better drivers (today comprising over 80% of B,C. drivers) paying less,
and in the bad drivers paying a higher but more justifiable premium than they
do today. The Commissioners will justify this concept by illustrating approxi-

mate rates for driver coverage later in this report,

A Statutory Contract to reduce Cost.

The other unanswered problem is that of increased administration cost to the
insurers, First of all, the Commissioners see no reason why a basic standard-

ized policy cannot have its terms fully outlined by statute. Thus, instead of
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having to issue policies complete in all detail to each driver, the process
could be simplified and made less expensive by the issuing, to the insured, of
a simple certificate showing that he is fully covered under the terms contained
in the statute. If there should prove to be additional paper work for the in-
surers this would be only a fractional increase of the administrative cost por-
tion of the premium (today for rate-making 33%). Based on the statements of
the underwriters quoted, it would be more than offset in the saving on loss
cost (today for rate-making 67% of premium) through greater accuracy in rate-
making by the underwriters now being able to identify and appraise directly

the potential risk of each individual driver,

Finally, it is obvious, as Mr. Piper has indicated, that present insurance laws
in British Columbia would have to be amended drastically in order to provide
for the change to the underwriting of drivers, rather than the owners of vehi-
cles, The objection loses weight when it is recognized that changes in the

British Columbia Insurance Act may well be necessitated by acceptance of the

recommendations of this Commission.
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CHAPTER
20

THE PROPOSED PLAN FOR AUTOMOBILE INSURANCE IN BRITISH COLUMBIA
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CHAPTER 20

THE PROPOSED PLAN FOR AUTOMOBILE INSURANCE IN BRITISH COLUMBIA

Term of Reference (g):

. whether the public of this Province will be better served by the
continuation of present procedures for the recovery of damages arising
out of motor-vehicle accidents and by the preservation of present forms
of insurance coverage or by some variation or variations thereof, or by
a plan whereby compensation for damage arising from motor-vehicle acci-
dents may be paid without determination and attribution of responsibil-
ity therefor, or by a combination thereof,

Introduction

It is the opinion of the Commissioners that the public of the Province of
British Columbia will be better served by the institution of an entirely new
method of insurance for compensating victims of motor vehicle accidents than
by a continuation of present procedures for recovery of damages arising out

of such accidents.

Previous chapters of this Report have dealt in detail with the present pro-
cedure under 'Tort Law'! of compensating for damage from motor vehicle acci-
dents based on the determination and attribution of fault. These studies
emphasized that the present procedure results in unnecessary dissipation of
part of the funds which should be received by the victims of accidents as
compensation. They showed also that the present procedures are costly in time
and money to the insurers, which could result only in increased premium cost

to the buyer of motor vehicle insurance.
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The number of cases taken to Court for determination of who was at fault in
causing motor vehicle accidents is relatively small. Nevertheless, these cases
contributed to the congestion in the Court calendars which are already full.
For both court settlements and settlements out of court, current driving condi-
tions and the growth in traffic density have created an increasing difficulty

in determining whose negligence was the cause of the accident.

The Commissioners therefore recommend that, in future, insurance covering motor
vehicle accidents shall provide compensation for motor vehicle damage, injury,

and death 'regardless of fault?.

A principal factor contributing towards lowering the premium cost of motor ve-
hicle insurance would be the encouragement of more 'defensive driving'. Such
driving would result in fewer highway accidents. To this end there must be
greater encouragement of better driving habits. Poor driving habits lead to
traffic violations, and, generally speaking, the drivers who disregard traffic
laws are more accident-prone than those who observe these laws and the cour-

tesies of the road.

The Commissioners are of the opinion therefore, that it is imperative that de-
tailed and up-to-date statistical records be maintained of each driver's traf-
fic violations and accident record. Further, that instead of the present
system of rating motor vehicle insurance premiums on driving record based on
accident experience alone, suchmrecordwshouldyminefutureywbesbaseduonvandemerit
point system reflecting each driver's record of both accident experience and

traffic violations.


Nick de Domenico

Nick de Domenico


- 608 -

The present system of motor vehicle insurance which is primarily third party
coverage on the motor vehicle itself, through its owner, does not lend itself to
such a method of underwriting, in that, by the tomnibus clause' in present
motor vehicle insurance policies, the one contract covers accidents caused by
any and all drivers who (with the owner's permission) drive the insured motor
vehicle. Under such coverage the premium neither reflects adequately the ex-
pense caused by the bad driver, nor amply rewards by lowering premiums if the

vehicle is driven only by good drivers.

These points are at best only a brief summation of the greater detail given to
this subject in Chapter 19 of this Report. Onmthesbasismofsthesenstudiesyuthe
Commissioners recommend that, in future, insurance coverage should be directly
on each licensed driver in the Province of British Columbia, rather than on the

motor vehicle.

It is in the interest of all British Columbians for drivers to carry at least

a certain minimum amount of insurance coverage, thus guaranteeing compensation
for injury or death to victims of motor vehicle accidents or their benefici-
aries as the case may be. AnwearlierwsectionmofsthissReportundealtnwithucompul=
sory insurance and indicated that compulsion was necessary to the basic plan.
It would assure not only motor vehicle drivers, but more particularly their
passengers, bicyclists, and pedestrians of a certain minimum compensation if

they become the victims of a motor vehicle accident.
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The Commissioners recommend, therefore, that there should be:

THREE NEW PLANS OF AUTOMOBILE INSURANCE:

® A BASIC ACCIDENT policy *®~ compulsory for all drivers.

® A SUPPLEMENTARY policy ~ to be available for purchase by all
drivers on a voluntary basis with
the coverage additional to that of
the basic policy.

® A COLLISION policy ~ two-party no-fault insurance to be
purchased by owners of vehicles on
a voluntary basis. This contract
may also include 'Specified Perils'
or 'Comprehensive', or it may be
sold as 'All Perils' coverage.

The Basic Accident Policy

The following are the Commissioners! recommendations with respect to the com-

pulsory basic policy, with benefits payable regardless of fault.

The policy is to be mandatory non-cancellable two-party insurance covering the
driversandshisspassengers: This means that each driver shall purchase a com-
pulsory accident policy prior to the annual renewal of his licence to drive.
The policy which will be co~terminous with the licence, will compensate driver
and passengers, or their beneficiaries, for loss of income, or for death caused

1 Like the Uninsured Motorist's

by bodily injury while in a motor vehicle.
Protection Policy dealt with in an earlier chapter, thewbasicspolicyswillwcover
also the named insured and members of his family, resident in his household, if
hit by a motor vehicle while either a pedestrian or a bicyclist. Where several
valid policies may each provide coverage, the industry will be expected to deter-

mine which policy (or policies) will be deemed to have provided the relevant

coverage.

1. To include getting into and out of a motor vehicle.


Nick de Domenico

Nick de Domenico


- 610 -

In all cases, irrespective of whether a passenger has his own policy or falls
under the policy of a member of his immediate family, compensation will never-
theless be paid out of the policy covering the driver of the .car involved in the
accident. It must also be understood that the driver's policy, even when a
borrowed vehicle is involved in an accident, is the source of compensation to

occupants of the borrowed vehicle or their beneficiaries.

Compensation Under the Basic Policy

(i) For Death

The maximum benefit under the basic accident policy shall be $20,000 for each
person, aged 18 and over, killed as a result of a motor vehicle accident. For
minors killed in motor vehicle accidents a graduated scale of death benefits,

payable to beneficiaries, shall be followed. Specifically:

TABLE 20:1

Graduated Scale of Death Benefits
AGE BENEFIT
O-5years — $ 1,000
6 -9 n - 3,000
10 -11r ¢ —_— 5,000
12 -15 ¢ - 10,000
16 -17 » - 15,000

Beneficiaries shall have the option of either accepting the above amount of
death benefit on a single payment basis, or taking the actuarial equivalent as

a weekly benefit.

(ii) For Disability
The Commissioners are of the opinion that compensation for bodily injury result-
ing from a motor vehicle accident should contribute to income replacement. They

recommend, therefore, that compensation for injury shall be paid neither on a

fixed schedule for designated injuries, nor on a lump sum basis, but rather that
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there shall be an established uniform weekly indemnity for those disabled --
whether regularly employed in a gainful occupation, as working housewives, or
unemployed or retired. Reduced payments are indicated for those under age 18

(infra).

For the purpose of this Basic Policy, and insofar as an employed person is
concerned, "Disability" shall be defined as an injury resulting from a motor
vehicle accident, which is certified by a qualified physician to be of such a
degree that it prevents the injured party from working at his usual gainful
occupation, or at some other occupation for which he is reasonably suited by

education, training or experience.

In the case of a person unemployed at the time of accident disability, weekly
benefit shall be paid only provided that he is certified by a qualified physi-
cian to be physically incapable of carrying out any gainful occupation for

whitchwhenismreasonablywsuited by education, training, or experience.

In the case of an injured housewife, disability benefits shall be paid provided
it is certified by a qualified physician that she is unablertoncarryroutrther
normalvhousekeeping responsibilities: Payment shall be made so long as such
duties are required to be done by another person, and the physician so certifies,

whether or not the other person receives payment therefor.
!

The payment of disability benefits to a person who is retired, butinotuyetweli=
giblenfornthenOldwAgenPension; shall be subject to the same conditions as those
pertaining to an unemployed person. The payment of disability benefits to those

persons who are entitled to the Old Age Pension and who are certified as disabled
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by a qualified physician, shall continue for as long as they are so disabled or

for a period not exceeding one year, whichever is the shorter period.

In all cases of dispute between the insured and his insurer as to whether his
injury warrants disability weekly benefit, or concerning the duration of such
benefit, the dispute shall be determined by the proposed BritishumColumbiarAutomo=
bilewninsurancenBoardymwhosendecisionwshallwbenfinagln The structure, jurisdiction

and functions of this Board are described in Part B of Chapter 23.

All persons covered by this basic policy who are injured as a result of a motor
vehicle accident shall receive such benefit on a weekly basis. There shall be a
waiting period of one week, with compensation going into effect in the week com-

mencing on the 8th day following that of the accident which caused the disability.

For beneficiaries 18 years of age and over disability payments shall be $50uper
week: A weekly indemnity will be paid for the duration of the disability, ex-
cept as previously stated as applying to persons eligible to receive old age

pensions.?

The weekly benefit for disability shall be paid irrespective of the traffic vic-

tim's occupation, or lack of same.

For those disabled but under the age of 18 years the following scale of weekly

benefits shall apply:

2. The nominal aggregate cost of this approach in instances of lengthy or per-
manent disability is detailed in Appendix B to this chapter.

43
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TABLE 20:2
Graduated Scale of Disability Benefits
AGE BENEFIT
O ~5pyears . $10 per week
6-9 »n ____ 15 n "
0~11 »» ____ 20" "
12-15 » 25 n "
16 -17 » L0 n "

Compensation shall be adjusted upwards as the disabled child moves from one age

bracket to the next.

(iii) Hospital and Medical Care

It is recommended that all persons covered by a driver's basic policy who are
injured in a motor vehicle accident shall have their hospital costs (public ward)
covered by the BsCumHospitalwminsurancesServicemexcept for the $1.00 per day co-
insurance (or other current co-insurance) which shall be paid by the injured

party himself.

It is recognized that in the current regulations under the B.C. Hospital Insurance
Act*, new arrivals in British Columbia are not covered until they have been resi-
dent in the province for 3 months. As these new arrivals are required to obtain’
B.C. drivers' licences and would therefore require the compulsory basic insurance
policy immediately after taking up permanent residence, the Commission recommends
that such new arrivals, if injured in a motér vehicle accident before completing

the three months residence qualification, sﬁall nevertheless be provided (except

* R.S.B.C. 1960, c. 180, as amended.
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for the $1.00 per day co-insurance) with regular hospital care from the date of
such motor vehicle accident. Such hospital benefits are to be provided through
a new Fund (to be outlined later in this chapter), from the date of the accident

until the B.C. Hospital Insurance Service comes into effect for the person con-

cerned.

Concerning medical expenses, as outlined in Chapter 15 covering Term of Reference
(e), the Commissioners estimate that currently about 92% of British Columbia's
population is covered under either government sponsored or private medical in-
surancesplanss On March 23rd, 1968 the Honourable Wesley Black, Minister of
Health, (in the B.C. Legislature) reportedly estimated an even higher percentage
of medical coverage for 1967 quoting a minimum figure of 1,920,469 covered by‘all
plans out of an estimated population for British Columbia of 1,938,000 as at the
end of April 1967. Furthermore, it is the understanding of the Commissioners
that almost all residents of the province will be covered when Medicare goes

into effect in British Columbia on July lst, 1968.
In consequence of the universal coverage anticipated, it is the recommendation
of this Commission that, in order to avoid duplication of benefits, thére shall

be no coverage of medical expenses under the proposed basic accident policy.

Estimated Maximum Premium for Basic Policy

It is the recommendation of the Commissioners that each year the new B.C.
Insurance Board shall establish the maximum rate chargeable for the Basic

Policy.
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It is expected however, that there shall then be free competition to the extent
that actual premiums will be set below established maximums. In no case shall
an agent or an insurer be permitted to refuse issuance of the Basic Policy to a
driver who has been provided by the Motor Vehicle Branch with a new or renewal
application form, or to charge more than the maximum premium established for

the appropriate colour of licence.

To this end the Commissioners, departing from the current practice of dividing
the province into seven different rating territories, have decided there shall
be established only one maximum rate covering the whole jurisdictional territory
-- the province. The Commissioners also recommend tﬁat there shall be no
deviation in the established maximum rate to cater to special risk occupations,
such as farmers whose vehicles currently are insured with a 20% discount by
certain insurers. It is rather the Commission's expectation that by this action
there will be created greater competitiveness between insurers in establishing
rates on the basic policy to the extent that the insurers individually may, if
they wish, lower rates for areas of the province or for special occupations on

whichstheyswishatonconcentrate: (See further notes on rating in Appendix 20:B).

The Commission's initial estimate of the maximum annual premium for the Basic
Policy for drivers who would qualify for a 'white! licence is $16.76. It is
estimated also that, at the present time, 86% of B. C. drivers would qualify
for a white licence. In summary, this provides, in all cases involving accident
with a motor vehicle, and to all parties concerned (whether driver, passenger,
pedestrian or cyclist) a death benefit of $20,000; a disability income after

1 week of $50.00 per week -- for life if necessary.3 A1l of the above benefits

3. These amounts apply to those 18 or over with a reduced scale for those
under 18 years of age.
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are to be paid regardless of fault.

In arriving at the initial estimated maximum premium it must be recognized that
the research staff of the Commission was faced with the fact that the Basic
Policy is an entirely new product for which it was not possible to derive data
from direct experience elsewhere. Nevertheless, parts of the scheme used in
the government operated plan in Saskatchewan are sufficiently similar to have
permitted the research staff to embody some actual experience into their calcu-
lations. In order to add authority to the assumptions, estimates and calcula-
tions made, the Commission employed a firm of Consulting Actuaries, Messrs.
Farrant and Company, to verify the Basic Premium calculations as covered in
Appendix 20:B to this Chapter. The report of this firm of Consulting Actuaries

is also added to this Chapter as Appendix 20:C.

The following is a summary of the hypothesis and calculations that went into
the estimate of $16.76 as the maximum initial premium on the Basic Policy prior

to applying differentials:

(a) Pure Premium, or 'loss cost' as it is frequently referred to, is
the amount necessary to cover the pay-out for injury and death
without any extra loading for administrative costs, sales expense,

or profit.

Using 1960—1965h experience there were 5.02 automobile accident
fatalities per 10,000 driver years in British Columbia. Based on

$20,000 death benefit for adults, and reduced scale amounts for

L. Annual Reports, B. C. Superintendent of Motor Vehicles, 1960-1965.



(b)

- 617 -

minors, the average death benefit would be $17,750. Based on this
data the pure premium required to cover death benefits alone would

be $8.91.

With respect to injuries arising out of motor wvehicle accidents,
provincial statistics show that in the years 1960-65 there was an
average frequency of 19.2 injuries per 1,000 drivers. As is illus-
trated more completely in Appendix 20:B this works out (based on
$50.00 per week disability income -- less a 1 week waiting period) as
an averaged outlay for weekly disability of $100 per injured victim
which would require a pure premium of $1.92 per driver.

Estimated Average Total Pure Premium on the
Basic Policy, All Classes

Death Benefit $8.91
Disability Benefit 1.92
$10.83

Expense Factors To the above pure premium there must be added a

loading to cover underwriting and administrative expense, sales

commissions, and an allowance for profit.

With respect to the cost of adjusting claims under this no-fault
basic policy, while the amount required for death claims would be
negligible, this would be off-set by relatively high costs of ad-
ministering disability claims occasioned by the possibility of ma-
lingering. It is, therefore, the estimate of the Commission that the
amount to be added as administrative expense covering adjustment cost

should be $0.48 per policy.

Other underwriting and administrative expense on a uniform compul-

sory policy the conditions of which will be statutory, should be
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reduced considerably from the current cost added to present auto-
mobile insurance. All that will now need to be issued to cover
this Basic Insurance will be a simple one page certificate. The
research department of the Commission estimates that the cost of
this reduced paperwork should not exceed an average of $2.00 per

policy.5

With respect to an allowance for agent's commission on the Basic
Policy it first must be recognized that because this insurance is
both uniform and mandatory, the agent's principal role could well
be that of taking orders for the Basic Policy with a minimum of
service. It is, therefore, the opinion of the Commissioners that,
on policies issued to the 86% of drivers who will qualify for the
minimum rate, because they are holders of white licences, the com-
mission to be used in the estimate of maximum premiums shall be
$3.00 per policy.6 The Commissioners recognized that in the final
issue this figure may be amended as a result of negotiation between
agents and insurers and to some extent be dependent on the competi-
tiveness in pricing this contract as between insurers. It must,
however, be recognized that alert agents will use the issuance of
this Basic Policy as the medium towards the sale of supplementary
automobile insurance to drivers and collision coverage to owners of
vehicles, both of which should carry a higher compensation allowance

for the agent.

For 'white' licences it shall be $1.89; for 'green', $2.39; for 'yellow?,

$2.59;

for 'red', $2.80.

For 'green' licences it shall be $4.00, for 'yellow! $5.00, and for 'red!

$6.00.
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The other cost factor on which the Commission can use only an
estimate, in its illustration of the possible maximum premium for
the Basic Policy, is the allowance for contingency reserve and
underwriting profit. With the intention of making it sufficiently
attractive to encourage capacity sales by each insurer, and to
offset what may prove to be wider fluctuation in claims experience,
the Commission has used in its estimate the figure of 5% of total

premium.

From the above factors of Pure Premium, Adjustment Expense, Underwriting and
Administrative Expense, Agents'! Commission, and Profit, the total estimated pre-
mium for the holders of white licences on the Basic Policy of $16.76 is calcu-

lated and shown below:

Total Pure Premium . $10.26
Ad justment Expense 0.45
Underwriting and Administrative Cost 1.89
Agents' Commission _ 3.00
Plus Contingency Reserve and Underwriting Profit _ 0.82
Estimated Maximum Premium for Basic Policy 16.42
Plus 2% Provincial Premium Tax .34
TOTAL ESTIMATED MAXIMUM PREMIUM - $16.76

It is recognized by the Commission that the combined figures used for Under-

writing and Administrative Costs, and Agents! Commissions, constitute a higher
percentage of the premium than that currently used in rate-making and critic-
ized by the Commission in Chapter 6. The purpose in so doing is to recognize

that these are the initial year's maximum premiums in which adequate allowance
should be made for contingencies. Actual experience will no doubt result in a
considerable reduction in these factors, and in the overall premium, in future

years.
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Merit Rating Differentials

As was explained earlier in this Chapter a radical change is proposed from the
preéent merit rating system based entirely on accident claims against the policy,
to that now recommended by this Commission which will depend on the colour of
licence held by each driver, which, in turn, will be based on a point system

involving both traffic violation convictions and accident involvement.

Based on statistical data, and the interpretation thereof contained in Appendix
20:B to this Chapter the following is the estimated number of B. C. drivers
who will qualify for each of the coloured drivers! licences of white, green,

yellow and red, and the Estimated Maximum Basic¢ Premium to be charged to each:

Percentage of Total Estimated Maximum Premium
Drivers Licence Licensed_Drivers for Basic Policy
White 86% $16.76
Green 3% 21.36
Yellow 5% 23.91
Red 6% 26.48

Method of Issuance of Licence and Basic Compulsory Insurance

To facilitate enforcement of the compulsory aspect of the Basic Policy, it is
necessary to have a direct linkage between the issuance of a driver's licence
and the issuance of a driver's Basic Policy. It is also necessary that the
terms of the driver's basic accident contract be covered fully by statutory
definition and regulation so that only a simple certificate is required identi-
fying the insurer, the insured, and others qualified to claim under the policy.
In this context the Commissioners recommend that considerations and methods

which follow be observed and employed.
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Both the dates of issue and subsequent renewals for each driver's licence and
Basic Insurance Policy shall coincide with the driver's birth date. One reason
for the Commission so deciding is that use of birth date, for the issuance of
drivers! licences, is already employed in British Columbia. It will of course
make it necessary in this province to revertibacknfromithercurrentufive year
lircensingwperiodetomannualwrenewalsummA further reason for using each driver's
birth date is that it will relieve the administrative burden by spreading the

issuing of both licences and Basic Policies.

The Basic Policy shall be non-cancellable by either the insurer or the insured
throughoutmthenyearmofwiissuancers The premium for a year is, of course, payable
in advance by all drivers. It will be readily understood that if compulsion of
the Basic Policy coverage is to be enforced as proposed it will not be feasibie
to allow a driver to cancel this coverage after the purchase of insurance has
gained him his driver's licence. Even where the insurer decides to grant credit
for payment of the basic premium it is equally undesirable that the insurer be
allowed to cancel the policy for non-payment. Inmcasesmofwlicencensuspension
thendriversshallunotubeneligiblenformanrefundwofwpremium: This recommendation
is based not only on the relatively low cost of the driver's Basic Policy but
more particularly in recognition of the fact that his policy also insures the
members of his family resident in the household, who as pedestrians or bicyclists
may be injured by a motor vehicle. Thissprotectionushouldsbencontinuedseven

though the insured's driving privilege has been withdrawn.

In order to charge the appropriate premium, issuers of the drivert's Basic policy
must know in advance the colour of licence to be issued to each driver for the

coming year so that his insurance rate may be set accordingly. Atsthersame
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time, the Motor Vehicle Branch, in handling the application for a driver's
licence will have to satisfy itself, prior to issuing the licence effecting

the renewal, that the required compulsory insurance has been purchased. There-
fore, the following procedure is recommended by the Commission:

(a) The MotorsVehiclesBranch licence bureau shall issue to each driver an
application form appropriately coloured to reflect the licence to be issued.

As previously stated the colour will be based on the Motor Vehicle Branch's
record of each driver's traffic violations and accidents.

(b) Before signing and returning the application to the Motor Vehicle
Branch the driver will require an insurer or insurance agent to stamp it or
otherwise certify that the Basic coverage has been issued.

(c) ThemMotormVehiclenBranchawillwthenwissuenthe driver his appropriately
coloured annual driverts licence, coinciding with the colour of the licence

application form.

Area for which Coverage Effective

Coverage under the Compulsory Basic Accident Policy will apply to the driver

and his passengers if they are involved in an accident while driving in any part
of continental North America. Within this same area the policy will also pro-
vide coverage to the ﬁamed insured and his family when as pedestrians or cyclists

they are injured by a motor vehicle.

Until such time as a similar approach to compensation for victims of motor ve-
hicles is adopted in other jurisdictions, B. C. drivers will be subject to third
party liability claims when involved in motor vehicle accidents outside of
British Columbia. The Commissioners therefore recommend that it be the respon-

sibility of B. C. drivers to purchase, on a voluntary basis, special third party
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liability coverage as Supplementary Insurance on either an annual or a per trip

basis before travelling outside the province.

Limitation in Time of Notification

In every case of injury or death resulting from a motor vehicle accident, it
shall be mandatory that notification of the accident shall be sent to the in-
surer, or to his agent, by the insured or by a person authorized to act on his

behalf, within fifteen days of the accident.

Similarly, a claim for compensation for injury or death resulting from a motor

vehicle accident must be filed within sixty days of the accident.

Prompt Payment of Claims

It is the opinion of the Commissioners that statutory provision should be en-

acted to ensure prompt payment of all claims after verification thereof.

Claims by Infants or Incapable Persons

Claims by infants or by persons under mental disability shall be filed by their
guardians, committees or other legal representatives. Such claims will be made

under the same limitations in time as described above.

Suicide and Self-Inflicted Injuries

In line with usual practice in the field of personal accident insurance, no
coverage is to be afforded where death or disability is contributed to or caused
by intentionally self-inflicted injury. It must be appreciated, however, that
suicide or attempted suicide through a motor vehicle accident would be difficult

to prove.
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Abolition of Fault or Tort Concept

After the implementation of the plan recommended by the Commissioners, the

fault or negligence concept in connection with motor vehicle accidents occurring
within British Columbia shall be abolished. Consequently, no claim or action
may be made or commenced and carried on within the Courts of the Province under
tort law, in respect of motor vehicle accidents that occur after the date of

implementation.

The No-Fault Concept

As stated earlier in this chapter the Commission is not merely recommending a
Compulsory Basic Accident Insurance Policy on the driver. With all right of
action in motor vehicle negligence removed, it further recommends that there be
made available on a voluntary basis, both Supplementary Accident Insurance on
the driver and two party collision coverage for vehicle ownerss / The Commis-
sioners would expect that benefitsishalliberpaidreveniwhen itrisrevident that
one or more of the drivers involved in the accident was under the influence of
alcoholyndrugs;morsotherwisesguiltysofubreakingstheslkaw. To withhold benefits
might well cause unjust privation and suffering to members of the driverts fam-
ily. It is the opinion of the Commissioners that penalizationwminwsuchmcases

should be left entirely to the Courts or the Superintendent of Motor Vehicles.

Premium Rating to be based on Demerit Point System

In Chapter 19 of this report, when the advantages of insuring the driver were

detailed and analyzed, it was noted that advocates of such an approach were

7. For other types of physical damage -- particularly to real property --
the responsibility for insuring will lie with the owner of such property
i.e. through a Homeowner's Policy, etc.
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generally in accord that the premium rates for driver's insurance should be
based on a demerit point system and coloured drivers licences, reflecting each
driver's record of both accident experience and traffic violations. The Com-
missioners are in full accord with such thinking and therefore recommend the
institution of the following demerit point system to form the basis for a

differential complex respecting Basic Policy premiums:

DEMERIT POINT SYSTEM

WHITE Driver's Licence: - _ _ up to a maximum of 3 demerit points
GREEN Driver's Licence: - _ _ over 3 - maximum 5 demerit points
YELLOW Driver's Licence: . _. over 5 - maximum 7 demerit points
RED Driver's Licence: - _— _ over 7 - maximum 10 demerit points

/

The demerit point system recommended for traffic violations follows closely
that currently provided as a guide to Magistrates by the B. C. Superintendent
of Motor Vehicles. It provides for a maximum of 10 demerit points before auto-
maticrsuspensionvofvardrivertsilicence: It is recognized that further exper-
ience may well warrant future revisions of the demerit weighting given to

specific law infringements. Recommendations are as follows:

CRIMINAL CODE OF CANADA - OFFENCES

10 Demerit Points Each

C. C. C. Sec.
192 Death by criminal negligence
193 Injury by Criminal negligence
221 (1)(B) Criminal negligence
221 (2)(B) Failing to remain
221 (4) - Dangerous Driving
222 Drunk Driving
223 (A)(B)(C) ———— Ability impaired

225 (3)(A) Driving while under suspension
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B. C. MOTOR VEHICLE ACT - VIQLATIONS

2 Demerit Points Each

M. V. &, Sec.

127 Traffic Control Light (Red Light)

128 Traffic Control Light (Arrows, flashing
red and pedestrian crosswalk)

144 Change of lanes

149 Passing on right

157 Left turn other than intersection

158 Right turn other than intersection

159 Reverse turn

160 Signals on turning

163 Yield at intersection

164 Yield right-of-way on left turn

165 Entering through highway

166 Emerging from alley

174 Railway crossing controlled by
mechanical device

175 Railway crossing stop sign

176 Commercial vehicles at railway crossing

180 Improper stopping

182 Improperly parked

184 Caution in backing

185 Seating a motorcycle

149 Distance following fire engine

191 Driving on sidewalk

194 Opening door

197-8 Safety equipment

143 Driving on right except when passing

148 Duty when meeting oncoming vehicles

150 Safe passing on left

3 Demerit Points Each

18.8 Obedience to Restriction

134 Obedience to speed signs (construction)

135 Obedience to flagman

139 — Slow Driving

140 Speeding

141 Speed playground or school zone

142 Meeting or passing school buses

145 Passing when meeting oncoming vehicles

146 Passing on solid double lines

151 Clear view required on passing

154 Driving against barrier

155 Entering Controlled Access Highway

156 Proper turn at intersection

167 Emergency vehicle approach

169 Right of way between pedestrian and
vehicle

177 Stop sign

186 Requirement before moving vehicle

196 Transport Explosives
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Motor Vehicle Act (continued)

L, Demerit Points Each

153 Following tooclosely8
54 Failure to report an accident
6_Demerit Points Each
138 Driving without due care and attention’
8 Demerit Points Each
69 Permitting use by unlicenced drivers
10 Demerit Points Each
56 Impersonation

For each of the traffic violation demerit point groupings suggested for white,
green, yellow, and red licences it must be made possible for drivers to improve
licence colour and, in turn, their basic insurance rating. It is proposed that
this be achieved by a system of crediting 4 points following each year free of
traffic violation. If during the year a driver amasses fewer than 4 demerits,

the difference will be credited.

Concerning the allotting of demerit points for being involved in a motor vehicle
accident it is the recommendation of the Commissioners that a driver involved in

one accident (irrespective of cause) should not be penalized by the demerit system,

8. Because of the ambiguousness of Sec. 153 as it pertains to private passenger
vehicles, and the difficulty in urban centres of maintaining adequate dis-
tance between vehicles, the Commissioners! initial opinion was that allotting
L demerit points for violation of Sec. 153 was too severe. However, on ad-
vice from the Motor Vehicle Branch that the section is used only when follow-
ing too closely results in an accident, the Commissioners have decided to
leave the award at 4 points.

9. As Section 138 is a general section a conviction thereunder does not nec-
essarily warrant 6 demerit points. Therefore, 6 demerit points for a Sec-
tion 138 violation should only be used provided the violation is not covered

by another section.
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but that he should be penalized if by repeated accidents, accident proneness is
indicated. This thinking parallels that underlying the new approach to compensa-

tion.

The Commissioners' decision in this regard stems from a concern to identify
people who for a variety of reasons (such as belligerency) drive within the law

but have a tendency to be involved in accidents.

The Commissioners recommend that the following demerit points be awarded for

accident involvement:

TABLE 20:3
Accident Demerit Points
Accidents in 1 year in 2 years in 3 years i in 4 years
1 o | 0 [ 0 | 0
2 | 3 | 2 | 1 | 1
3 | 6 s | | 3
L l 9 7 | 7 5
5 |  SUSPEND 10 | 10 | 7
6 SUSPEND | SUSPEND | 10
" |  suspEND

As may be seen from both Table 20:3 and the following illustrations the 4 point
driver's credit applies only against traffic violation demerits. Thus if a
driver had 3 accidents in 2 years with no traffic violations he would receive 4
demerit points. If this were followed by an accident and violation free year he
would not clear his record but would carry 4 points into the 4th year (green
licence). Still another accident and violation free year would reduce the

demerits to 3 points (white licence).

44
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If on the other hand the same driver, in the second year, had in addition 6
points for traffic violations he would have a total of 10 demerit points which
would mean a red licence in the third year. An accident and violation free
third year would produce a credit of 4 points reducing the traffic violation
record to 2 points plus the carry-over of 4 points for accidents. Thus, on
fourth year the driver would be rated on a total of 6 demerit points (yellow

licence).

Pedestrians or bicyclists injured in an accident with a motor vehicle will be
covered in the majority of cases by the Basic Policy of a driver who is a

resident member of the victim's family. In such cases there will be no acci-
dent record for demerit points charged against the named insured on the Basic

Policy under which the injured pedestrian or cyclist is covered.

Qualification of New Drivers
While data provided by the B. C. Superintendent of Motor Vehicles suggests that

the frequency of accidents and of traffic violations is slightly lower for

16 - 17 year olds than for 18 and 19 year olds, nevertheless, the Commissioners
recommend that the minimum licence issuing age in British Columbia be increased
immediately from age 16 to age 18 except where a potential driver between 16

and 18 years of age has obtained certification from a licensed driving school.

As driving school facilities become available, driving school certification
should be compulsory for all drivers applying for a driver's licence in British
Columbia for the first time. This could be carried out on a gradual basis as
increase in available driving schools permits. The Commissioners are agreed that

a certificate from a licensed driving school should eventually be required of all
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new applicants prior to any testing by the Motor Vehicle Branch.

The Commissioners further recommend that all new drivers -- irrespective of age
-- who hold certification from a licensed driving school should start off with a
white licence and thus with the preferred risk rate for their Basic Policy.

Such classification is more advantageous to young drivers than that currently
employed by most insurers (with substantial rating up of all young drivers, less

a discount if a recognized driver's training course has been completed).

However, until there are in British Columbia sufficient licensed driving school
facilities available to cope with all new drivers, the Commissioners recommend
that all new drivers —- irrespective of age -- lacking drivert's school certi-
fication be issued with a green licence in their first driving year and that

they be rated accordingly.

The Commissioners make the further recommendation that all drivers who have had
their drivers'! licences suspended. for 1, 2 or 3 months be required to take a
new driver test and examination administered by the Motor Vehicle branch before
again being licensed to drive. For suspensions of 6 months or more, drivers
should first be required to attend a qualifying driver's training course with

certification being followed by Motor Vehicle Branch retesting and examination.

Suspension Rules

Under current conditions when a magistrate or judge convicts for a traffic
violation he is required to forward to the Motor Vehicle Branch a report cover-

ing the same. Section 74 of the Motor-Vehicle Act authorizes the court to sus-

pend drivers! licences and to recommend to the Superintendent of Motor Vehicles
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the period of suspension. Under Section 78 of this Act the Superintendent may
concur with the recommendation or alter it based on a study of the driver's
record file. In the past this has frequently meant an increase in the period

of suspension.

The Commission is advised that the tendency of most magistrates is to leave the
whole matter of licence suspension to the Superintendent, for magistrates do not
have before them the driver's past driving record when passing sentence. This
practice led the Superintendent arbitrarily to establish the period of licence
suspension under Section 78 of the Act, until he was taken to court on writs of
certiorari. Since that time the Superintendent of Motor Vehicles has operated
under Section 86 of the Act which gives him the same powers as Section 78 but
carries the proviso that the driver has the right of appeal to the court. It

is interesting to note that while this latter practice has been in effect for
over a year (at the time of writing this report) there has not, to date, been

an appeal lodged.

The Commission is also informed that both the B. C. Motor Vehicle Branch and

the various police forces in the province are frustrated by the number of

drivers who, in the past, have been able to argue successfully before certain
magistrates that their licence should not be suspended because it would create

an inconvenience getting to and from work. In order to prevent such circumstances
most jurisdictions in North America using a point system favour a rigid suspension
code -- that is they define the period of suspension based on various accumula-
tions. They do not recognize a "'hardship'wclausenthatwpermitswansuspendedudriver

to drive his vehicle to and from his place of work.
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The Commissioners recommend a rigid plan of suspension, and further that licence
suspensions be left in their entirety to the Superintendent of Motor Vehicles.
It is expected that he will continue to operate under Section 86 of the Act so

that the driver has the right to appeal the decision to the County Court.

In Appendix 20:A to this chapter the Commission provides a list of violations
and the suggested compulsory periods of suspension that could result. This
list is modelled closely after the Drivers! Improvement Table currently issued

by the B. C. Superintendent of Motor Vehicles as a guide to Magistrates.

An Automobile Insurance Compensation_and Safety Research Fund

Just as there was need under current insurance practice for the setting up of

a fund, first as an Unsatisfied Judgment Fund, and later as the Traffic Victims
Indemnity Fund, to compensate people injured in accidents where the negligent
party was either judgment proof or unidentified, so is there a need for a new
type of fund to be provided to complement the new insurance approach recommended

by this Commission.

As was stated in Chapter 14 covering Term of Reference (d), the current Traffic
VictimswIndemnitysFund was financed in recent years through a loading of a
minimum of 2% to the annual premiums charged to all purchasers of automobile
third party liability insurance. The collection and disbursement of this fund
in British Columbia has always been under direct industry control. Thesnewsfund
recommended by this Commission should be collected and administered by the pro-
posed British Columbia Automobile Insurance Board whose functions will be dealt
withemorenfullyslatersinsthissReports: Given the compulsory factor and the in-

clusion of passenger and pedestrian coverage in the Basic Policy the new fund
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will be needed only to a very limited extent to provide compensation for cases

now covered by T. V. I. F. This new Automobile Compensation and Safety Research

Fund will be of far reaching benefit to the citizens of this Province not only

in the matter of compensation for injuries received in motor vehicle accidents,

but also in the important question of the development of effective measures for

traffic safety.

The purposes of the Automobile Insurance Compensation and Safety Research Fund

will be as follows:

(a) To pay compensation based on the benefits of the Basic Policy to

(b)

pedestrians or bicyclists, killed or injured as a result of being
involved in an accident with a motor vehicle, who are not relatives
resident in a household which includes a driver licensed in British

Columbia.

To pay compensation 'regardless of fault' to out-of-province drivers
and their passengers (or their beneficiaries) injured or killed by

a vehicle operated by a driver licensed in British Columbia. Com-
pensation will be paid only if valid motor vehicle insurance appro-
priate to the driverts home jurisdiction is held. Also to pay com-
pensation 'regardless of fault'! to all out-of-province visitors who,
as pedestrians or bicyclists, are killed or injured by a motor ve-
hicle driven by a British Columbia licensed driver. Such death
benefit or weekly indemnity shall be on the same basis as that paid
out under the Basic Policy where the visitor involved suffers bodily
injury while driving. No compensation will be payable to tourists or

other out-of-province drivers for physical damage to their vehicles
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caused through an accident in this province with a vehicle driven by

a B. C. licensed driver.

On behalf of such out-of-province visitors injured in an automobile
accident in British Columbia, moneys will be paid out of this Fund to
the B. C. Hospital Insurance Service to meet expenses of all hospital
treatment resulting from the accident (on a public ward basis), with
the injured party responsible for the $1.00 per day or other current
co-insurance. The Fund, however, will not be responsible for the costs
of medical attention as the Commission is satisfied that most visitors
today carry some form of medical care insurance. Individual visitors

have a responsibility to themselves to see that they are so insured.

Provided there is no reciprocal arrangement made with other juris-
dictions whereby all hospital insurance plans are immediately effec-
tive for new residents, this new Compensation and Safety Research
Fund will pay the B. C. Hospital Insurance Service for all hospital
treatment (on a public ward, less co-insurance basis) to new arrivals
to this province. In effect the Fund, in such cases, would pay hospital
costs from the time of accident until the date equivalent to three

months after date of arrival in British Columbia to take up residence.

As stated in Chapter 13 of this Report, the Commissioners are of

the opinion that there is a responsibility on the Province of British
Columbia to co-ordinate the various programs of traffic safety to the
extent that this will eliminate the waste in time, energy and money

by many public-spirited citizens currently caused through conflict in
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their methods of approach to traffic safety. The Commissioners there-
fore recommend that the Government of British Columbia set up a Safety
Research Laboratory -- a government operated laboratory divorced from
all bodies which could have a pecuniary interest in matters connected
with its investigations. This research facility will test alternative
safety measures for highways, streets, motor vehicles, and human be-
haviour with a view to reducing the motor vehicle accident toll and
reducing insurance cost. The cost of such traffic safety measures shall

be paid for wholly out of this Fund.

(e) In a later section of this Report there is an elaboration on the
need and functions of a new AutomobilewInsurancesBoardswhich will
take over, in part, some of the present responsibilities of the B. C.
Superintendent of Insurance. It will function also as the statistical
agency in British Columbia and establish the maximum premiums ¢harge-
able each year for the Basic Policy. This Board, besides ensuring
that adequate competition prevails on the 'Supplementary! and *'Colli-
sion! coverage, will recommend future statutory changes in coverage
to the Provincial Government and will act as an appeal board for policy-
holders dissatisfied with the service they are receiving from insurers.
It is the opinion of the Commissioners that these services should not
be provided through a charge against the general revenues of the Pro-
vince. It is therefore recommended that the administrative cost of
this Board should be met out of the proposed Automobile Insurance Com-

pensation and Safety Research Fund.

The Commissioners further recommend that the source of income for maintaining this
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Fund shquld be the British Columbia Gasoline and Diesel Fuel tax. The justifica-
tion for using an addition to the existing 13¢ per gallon tax on gasoline and 15¢
tax on diesel fuel is not only that motorists will be paying for services from
which they will benefit but also that the revenue from the proposed fractional

tax increase will mean that tourists and other out-of-province drivers will be
contributing to the benefits open to them under subpara. (b) of this section of the

Report.

From government sources the Commissioners obtained an estimate that in the fis-

cal year ending March 31, 1967 the following number of gallons of motor fuel were

consumed on which the provincial gasoline and diesel fuel tax was collected:lo
Gasoline 441,000,000
Diesel Fuel 27,000,000
468,000,000

It has also been ascertained that from 1966 to 1967, industrial and commercial
gas consumption was virtually static while service station gas consumption in-
creased approximately 6%. By applying a 6% yearly increase figure to gasoline
and diesel fuel sales on which tax has been paid the Commission estimates that
526,000,000 gallons will be sold and taxed in the calendar year of 1969. At an
increase in tax of 1¢ per gallon, it would provide a fund of approximately
$5,000,000. However it is not the intention of the Commission to recommend that
for the purposes of the Automobile Insurance Compensation and Safety Research
Fund, the Gasoline and Diesel Fuel Tax should be increased by an entire 1¢ per

gallon. The increase will be determined by the Government.

10. Province of British Columbia Public Accounts 1966-67, p. E3.
Gasoline Tax Collected @ 13¢ per gal. —---——- $57,394,083
Motor Fuel Tax Collected @ 15¢ per gal. —— 3,994,329
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By whatever portion of 1¢ per gallon the tax is increased, it is well that it be
recognized that, with the exception of one province, British Columbia has cur-

rently the lowest tax on motive fuels of any province in Canada.ll

——————— e AN 9 N

SUMMARY QOF CONCLUSIONS RELATING TO A _NEW BASIC POLICY

The following is a list of the main points comprising the framework of the Basic

Policy recommended by the Commissioners to form the base of a new structure of
automobile insurance in British Columbia. It is only a summary, and is to be
recognized as being no more than a brief and convenient reference to the main

features of the whole plan, which has been elaborated upon in the preceding pages.

1. Compensation shall be paid to all motor vehicle accident victims regard-
less of who may be considered at fault.

2. Insurance shall be based on both the traffic violation experience and the
accident experience of each driver instead of the current method of basing
automobile insurance rates to a considerable degree on the claims exper-
ience surrounding the automobile.

3. The Basic Policy shall be a compulsory coverage for all British Columbia
drivers.

4. The Basic Policy will be two-party accident insurance on the driver. It
will cover his passengers in a motor vehicle, and all members of his
family, currently resident in the same household, if hit by an automobile
while getting into or descending from an automobile, or while a pedestrian

or a bicyclist.

11. See Table 14:2 Provincial Gasoline and Diesel Fuel Taxes in Chapter 14
covering Term of Reference (d).
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Compensation for all parties killed as a result of a motor vehicle ac-
cident shall be $20,000 provided the victim was 18 years of age or over.
Lower benefits shall be granted those of younger ages, graduated according

to age.

A weekly indemnity shall be paid to all persons injured in an accident
commencing one week after such accident. The disability benefit to per-
sons 18 years of age and over shall be $50.00 per week for as long as
disability lasts. Lower weekly benefits graduated according to age will
be paid to injured victims of motor vehicle accidents who are under 18

years of age.

There shall be no subrogation of the right to claim insurance moneys for

payments for hospital or medical care.

The coverage in this compulsory no-fault Basic Accident Policy on the
driver, his passengers, and the members of his immediate family, as des-
cribed in item 4 above, will extend to anywhere in Continental North

America.

Until such time as other jurisdictions adopt similar basic insurance,
British Columbia drivers will be subject to Tort Law for third-party
liability when driving outside the province. Thus B. C. drivers will be
required to purchase, on a voluntary basis, out-of-province third party
liability coverage on a yearly or per trip basis, should they wish to

drive outside this province.
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The rating of Basic Policy premiums will be based on each driver's demerit
points awarded for traffic violation convictions and for repetitive acci-
dent experience. The premium rating will be commensurate with coloured
drivers! licences (issued yearly) reflecting these demerit points. 'White!
drivers' licences will carry the lowest premium and will apply to approxi-
mately 86% of B. C. drivers. Licences will be rated up in the order green,
yellow, and red, with those going above the maximum demerit points for a

tred' licence having their driving licences suspended.

The procedure for assuring compulsory Basic Policy coverage is that, based
on the record of each driver's demerit points, the Motor Vehicle Branch
will issue in advance of each driver's birthday a licence application
form of the colour the driver has earned. Before returning the same to
receive his driverts licence, he will have his insurer endorse it indicat-
ing that the Basic Policy has been issued at a rate commensurate with the

colour of the licence.

The terms of the Basic Policy will be statutory, requiring only the ig-
suance of a simple certificate to the insured. The policy will be non-

cancellable.

New drivers who can present a qualification certificate from a registered
driving school will receive a 'white'! driver's licence and the lowest
premium rate for the Basic Policy. Other new drivers without this
qualification will be granted a ‘'green' licence, and will be rated ac-

cordingly.
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The Commissioners recommend the application of more rigid suspension

rules as a means of keeping the very careless and bad drivers off the road.

An Automobile Insurance Compensation and Safety Research Fund will be

provided through a fraction of a cent increase in the Gasoline and Motive

Fuel tax to finance three main services:

(1) Coverage of people injured in motor vehicle accidents in B. C. who
would not otherwise be protected under a Basic Policy.

(2) The setting up of a Provincial Traffic Safety Laboratory and for
the co-ordination of existing traffic safety services.

(3) The operation of a new British Columbia Insurance Board which will
gather the statistical data necessary to establish each year the
maximum premium that insurers may charge for the Basic Policy. It

will also act as an Appeal Board.

The estimated maximum premium for the compulsory no-fault Basic Policy is:

for holders of a 'white! licence: $16.76
for holders of a 'green' licence: $21.36
for holders of a 'yellow' licence: $23.91

for holders of a 'red' licence: $26.48


Nick de Domenico
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APPENDIX
TO
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20:A Driverts Improvement Suspension Table.
20:B Costs of Proposed Basic Accident Coverage.
20:C Certificate of Messrs. Farrant & Co., Consulting Actuaries.
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APPENDIX 20:A

DRIVER'S IMPROVEMENT SUSPENSION TABLE

Warranting 1 month Suspension

(a)

(b)
(c)
(d)

Over 10 demerit points covering accidents and Motor-Vehicle Act
violations excepting those specifically mentioned in the Suspension
Table or under Accident Demerits Table.

one Criminal Code conviction under Sec. 223 (a), or

one Criminal Code conviction under Sec. 221 (2)(b), or

one Motor-Vehicle Act conviction, Sec. 138, plus one for speeding.

Warranting 2 months Suspension

(a) one Criminal Code conviction under Sec. 223 (a) plus one for
speeding, or

(b) one Criminal Code conviction under Sec. 221 (2)(b) plus one for
speeding, or

(c) one Criminal Code conviction under Sec. 221 (4) plus one for
speeding, or

(d) one Motor-Vehicle Act conviction under Sec. 138 plus two convictions
for speeding, or

(e) three speeding convictions within 1 year.

Warrantin months Suspension

(a) one Criminal Code conviction under Sec. 221 (1)(b), or

(b) one Criminal Code conviction under Sec. 223 (a), plus one Motor-
Vehicle Act conviction under Sec.. 138, or

(c) one Criminal Code conviction under Sec. 221 (2)(b) plus one Motor-

(d)

(e)

(f)

(g)

Vehicle Act conviction under Sec. 138, or

one Criminal Code conviction under Sec. 221 (4) plus one Motor-
Vehicle Act conviction under Sec. 138, or

two Motor-Vehicle Act convictions under Sec. 138 plus one conviction
for speeding, or

three speeding convictions plus one Motor-Vehicle Act conviction
under Sec. 138, or

two Criminal Code convictions under Sec. 223 within 3 years, or
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(h) two Criminal Code convictions under Sec. 221 (4) within 2 years, or
(i) four speeding convictions within 2 years, or
(j) one Criminal Code conviction under Sec. 225 (3)(a) within 3 months.

L. Warranting 6 months Suspension

(a) one Criminal Code conviction under Sec. 221 (1)(b) plus one Motor-
Vehicle Act conviction either Sec. 138 or Speeding, or

(b) one Criminal Code conviction under Sec. 223 plus one Criminal Code
conviction under Sec. 221 (2)(b) or

(¢) multiple Motor-Vehicle Act convictions plus one Criminal Code
conviction within 2 years, or

(d) two Criminal Code convictions under Sec. 223 over 2 years and within
3 years, or

(e) two Criminal Code convictions under Sec. 221 (4) over 1 year and
within 2 years, or

(f) two Criminal Code convictions under Sec. 221 (2)(b) over 1 year and
within 2 years.

5. Warranting 1 yvear Suspension

(a) two Criminal Code convictions under Sec. 223 over 1 year and within
2 years, or

(b) two Criminal Code convictions under Sec. 221 (4) within 1 year, or
(¢) two Criminal Code convictions under Sec. 221 (2)(b) within 1 year, or

(d) combination of any two of the above within 2 years but over 1 year.

6. Warranting 2 year Sugpension

(a) two Criminal Code convictions under Sec. 223 within 1 year, or

(b) combination of Criminal Code convictions under Secs. 223 & 221 (4),
223 & 221 (1), within 1 year.

7. Warranting 3 year Suspension

(a) three or more Criminal Code convictions within 3 years (other than
under Sec. 225 (3)(a)).
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APPENDIX 20:B

COSTS OF PROPOSED BASIC ACCIDENT COVERAGE

The proposed Basic policy is to cover:

(a) accidental death

(b) disability
without regard to fault of the vehicle driver. There are to be no territorial
or other differentials in the premium structure other than one related to colour
of licence. In estimating costs it is necessary to estimate:

(a) costs of death benefits,

(b) costs of disability benefits,

(¢) colour of licence differential,

(d) expense loading.

Cost _of Death Benefits

Maximum death benefits provided under the basic policy are $20,000. This maxi-

mum is reduced, however for minors and infants as follows:

TABLE 20:B:1

DEATH BENEFITS, BY AGE, UNDER THE BASIC POLICY
Age Last Birthday Benefit Pavable

0-5 $ 1,000

6 -9 3,000

10 - 11 5,000

12 - 15 10,000

16 - 17 15,000

18 and over 20,000

Examination of the age distribution of accident victims indicates substantial
year to year variation, particularly in respect to juvenile age groups. There
is no perceptible trend, however, and it was concluded that an average based on

six years'! experience, 1960-65 would provide a satisfactory means of estimating



- 645 -

average claim size. This estimate is as follows:

TABLE 20:B:2
AGE DISTRIBUTION OF FATALITIES 1960-65
Percentage

0-L 5-14 15-19 Over 19 Total Over 19
1960 14 21 28 231 294 78.6%
1961 9 23 35 253 320 79.1
1962 19 29 33 304 385 79.0
1963 11 25 L1 283 360 78.6
1964 14 27 55 297 393 75.6
1965 ' 20 36 L 373 _500 74.6
TOTALS 87 161 263 1741 2252 77.3%
% of Total 3.9 7.1 11.7 77.3 100.0

Source: Annual Reports: Motor Vehicle Branch, 1960-65.

TABLE 20:B:3
VALUATION OF DEATH BENEFITS PER CLAIM

(1) (2) (3)
Age Group Average Claim Percent of Claims (2) x (3)
0 -4 $ 1,000 3.9 3,900
5 - 14 5,300 7.1 37,630
15 - 19 16,000 11.7 187,200
20 and over 20,000 77.3 1,556,000
1,774,730
Estimated Average Fatality Claim - $17,747.30 —_—

Rounded to - $17,750.00

The unit of exposure is the driver, and the pure premium needed to provide
death benefits can be found by multiplying the fatality rate, expressed on a
per 1,000 drivers basis, by the average claim size, and dividing the result by
1000. Fatality statistics for a number of jurisdictions reveal fairly wide
erratic movements about an apparent downward trend, which is slight. No clear

trend is evident in B.C. fatality rates since 1952, on a per vehicle basis.
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Statistics on the number of licensed drivers are available only for the post-
1959 period, owing to changes in the recording system. The average rate for
the 1960-1965 period is .502 deaths per 1,000 drivers, which is believed to be
representative (ﬁhere were 2,252 fatalities in the period, which is sufficient
to ensure credibility). The required pure premium for death benefits is there-

fore given by:

Average Claim $17,750.00
x Frequency . 502
Cost per 1,000 Drivers $ 8,910.50
Cost per Driver $ 8.91

Disability Benefits

The policy provides for disability benefits of $50.00 per week beyond a one-
week waiting period. Basic experience in respect to disabilities arising out
of automobile accidents is that of the Saskatchewan Government Insurance Office

under the Automobile Accident Insurance Act. It was reviewed by C. H.

Frederickson.12 Saskatchewan's experience suggests that with a one week wait-
ing period, 25% of those injured qualify for disability benefits, and that the
average duration of paid disability is eight weeks. If B. C. experience were
similar, and there is no reason to expect otherwise, the average disability

claim would be $400, the cost per injured individual $100.00.

Injury frequency statistics are perhaps less reliable than fatalities, since
some injuries may go unreported. The longer term trend is similar. In esti-
mating disability benefit costs, the 1960-65 average injury rate of 19.2 per

1,000 drivers was used. Cost of disability coverage 'is therefore:

12. "Valuation of Proposed Automobile Accident Benefits" in All Canada Insur-
ance Federation, Brief, Section IX, Appendix, p. 9. (Ex. 124)
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Cost of average claim $ 1400.00
Proportion of injured claiming .25
Cost per injured person $ 100.00
Injured persons per 1,000 driversl3 19.2

Cost per 1,000 drivers $1,920.00
Cost per driver $ 1.92

The Commissioners have examined the effect on costs of changes in the waiting
period from one to two, three and four weeks, but found the savings possible
from such extensions to be relatively trivial in relation to claim cost under

the basic policy (most of which is accounted for by death benefits).

Colour of Licence Differential

It is contemplated that the Basic Policy will provide for merit rating on the
basis of the colour of licence, determined under the point system described
elsewhere in this report. Estimating appropriate differentials is difficult
because no statistical data exist on accident frequency related to prior point
totals for B. C. (or anywhere else so far as is known). The suggested differen-
tial is therefore largely a "judgment" figure which will have to be modified

in the light of experience as it becomes available.

In developing a proposed differential, it has been assumed that the burden of
explanation (in the statistical sense) to be borne by the conviction experience
of a given year is equivalent to that now borne by the year's accident exper-
ience. The average conviction carries a point value of 2.9 points. There are

approximately three times as many convictions as accidents in the Province.

13. Annual Reports, Motor Vehicle Branch, 1960-65.
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TABLE 20:B:4

ACCIDENTS, CONVICTIONS, AND VEHICLE AND DRIVER REGISTRATIONS, B.C.

1957-65

Year | Accidents | Convictions Registrations Convictions Per
(CCC & MVA) | Vehicles | Drivers |Accident | Vehicle | Driver
1957 | 25,976 46,291 | 487,844 | N. A. 1.78 .095 N. A.
1958 | 24,583 64,012 506,398 N. A. 2.60 .126 N. A.
1959 | 25,536 80,095 536,120 N. A. 3.14 .149 N. A.
1960 || 26,091 8L ,687 566,144 675,000 3.25 .150 .125
1961 || 27,203 77,016 589,917 689,077 2.83 131 112
1962 || 29,077 77,232 609,215 707,3L0| 2.66 .127 .109
1963 | 30,924 95,363 | 648,303 | 738,007/ 3.08 17 .129
1964 | 38,368 104,682 700,048 814,483 2.73 .150 .129
1965 || 40,262 124,704 764,353 867,835 3.10 .163 VAN
Source: Annual Reports, Motor Vehicle Branch, 1957-1965.
TABLE 20:B:5
AVERAGE POINT VALUES OF 1965 CONVICTIONS

C. C. C. Sec. Offence Point Value Number Points

192 Death by Crim. Neg. 10 12 120

193 Bodily Harm, Crim. Neg. 10 - 0

221(1) | Criminal Negligence 10 33 330

221(2) Failing to Remain 10 876 8,760

221(4) Dangerous Driving 10 450 L, 500

222 Intoxdcated 10 131 1,310

223 Impaired 10 4,635 46,350

225(3) Under Suspension 10 918 9,180
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TABLE 20:B:5 CONTINUED
C.C.C.5ec. Offence Point Value Number Points
226 Smoke Screen ) - 0
281 Taking Without Consent 0 6 0
Subtotal 7,061 70,550
M.V.A.Sec. MOTOR-VEHICLE ACT -- VIOLATIONS
2-10
57 Failure to Display
Licence 0 2,962 0
11,18(11) | Change of Address 0 78 0
12 Change of Vehicle 0 L 0
14 Failure to Transfer 0 124 0
16(1) Removal or Destruction ¢] - 0
17 Tourist Registration 0] 2L 0
18(1),(2) | No Licence Obtained 0] 4,439 0
18(6)-18(8) | Violating Restrictions 3 4,91k | 14,742
19 No Licence in
Possession 0 1,142 0
20 Driving while right to
obtain, suspended 0 175 0]
21-23,25,27,
28 No Chauffeur's Licence 0 463 0
29,33,34 | Unlicensed dealer, etc. 0 48 0
36-39 Misuse of '"D" Plates 0 50 0
40 Not Properly Equipped 0 342 0
41,42 Failure to Replace - - -
L5 Improper Disposition - - -
54 Failure to Report Ac-
cident L 443 1,772
55 False Statement, etc. 0 93 0
56 Impersonation 0 256 0
58 Failure to Stop o) 63 0
1 1 1 e
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TABLE 20:B:5 CONTINUED

M.V.A.Sec. Offence Point Value Number | Points
59 Altering Plates 0 10 0]
68 Resp. of Owner Not
Driving 0 8 0
69 Permitting Use by Un-
Licensed Driver 0 393 0
99 Failure to Surrender
Licence 0 - 0
100 Removing without
Authority 0 - 0
102 Invalid Pink Card 0 6 0
123 Improper Op. of Emerg.
Vehicle 0 - 0]
122,124 Failure to Obey in-
struction 0 14 0
127,128,152 Failure to Obey Signal 2 19,973 | 39,946
129,131,136 Defacing Control Devices 0 15 0
132-5, 137 Failure to Obey Signs 3 137 411
138-9 Careless Driving 3-6 5,536 | 27,680
140 Speeding 3 Lk ,678 |134,034
141 Schools and Playgrounds 3 2,549 7,647
142 Stopped School Bus 3 106 318
143 Not on right 2 458 916
1uL—-6 Wrong lane 2=3 2,754 5,508
147 Improper leaving 0 7 0
148-51,153,154 | Improper passing 2-L 2,472 7,416
155-62 Improper Turns & Signals 2-3 4,386 8,772
163-7 Failure to Yield 2-3 3,448 | 6,896
Right of Way
168-72 Not Exercising Due Care 3 2,526 7,578
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TABLE 20:B:5 CONTINUED

—ﬁ.V.A.Sec. T Offence T Point Value__.Number -W— Points-
173 Bicycle Operators 0] - 0
1746 R. R. Crossing 2 141 282
177 Intersections 3 7,301 21,903
178-81 Improper Stop or Parking 2 2,264 4,528
182 Improperly Parked 0 1,144 0]
183 Parking on Private

Property 0 4 0
184 Illegal Backing 2 889 1,778
185 Overloaded Motorcycle 2 126 252
186-7 Requirements to Move,
etc. 3 5L 162
189-90 Fire Vehicles 2 30 60
191 Driving on Sidewalk 2 76 152
194 Opening Door 0 34 0
195 Littering 0 221 o
196 Transport Explosives 0 -— 0
197-8 Safety Equipment 0 260 0
201 Defacing Signs 0] 2 | 0
_— Miscellaneous 0 — 1 — 0
Subtotal 117,643 292,753
TOTALS 124,704 363,303
Average Point Value 2.9

It was assumed, therefore, that the three-conviction driver (9 points) should
have approximately the same differential charged as a O - year claim-free

driver.
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differential as a basis, the following differential has been

derived:
Colour Points Equivalent Years Differential
Claim Free "3t = 100 |White = 100
Red 8,9,10 0 170 148
Yellow 6,7 3 157 137
Green 4,5 1-14 145 126
White 0-3 2 -3 115 100

Actual rates for the various classes
the distribution of drivers by class.

owners by claim free class, as a guide, the following distribution is estimated:

depend not only on the differential but on

Using the Canada wide distribution of

TABLE 20:B:6
ESTIMATED DISTRIBUTION OF DRIVERS BY CLASS
%4 of Total Differential Weighted Differential
White 86.0 100 86.0
Green 3.0 126 3.8
Yellow 5.0 137 6.9
Red 6.0 148 8.9
Weighted Average Differential 105.6

Appropriate pure premiums can be determined by multiplying the average pure

premium by the ratio of the class differential to the average differential,as

follows:
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TABLE 20:B:7
CALCULATION OF PURE PREMIUM, BY CLASS
Class Pure Premium
White (10.83 x 100 ) = $ 10.26
105.6
Green 10.83 x 126 = 12.92
(10.83 x =<57) $12.9
Yell 10. 437 = )
ellow ( 83 x 105.6) $ 14.05
Red 10.83 x 248 = 15.
e ( 3 x 105.6) $ 15.18

Expense Loading

Estimated pure premiums, as calculated above, make no provision for allocated
claim adjustment expense, treated in the present rating system as a loss pay-
ment. In estimating adjustment expenses under the proposed policy, it was con-
cluded that adjustment costs on death claims, which will be payable in pre-
determined amount on presentation of appropriate evidence of death as the re-
sult of an automobile accident, will be negligible in amount and will make no
difference in the premium. Claims under the disability provisions, however,
may require fairly careful policing to ensure that excessive payments are not
made. After examining claim expense for various types of claim, the Commis-
sioners concluded that adjustment expenses in respect of disability cases may
amount to as much as 25% of actual payments made, and have provided an estimate

of adjustment expenses on this basis.

In allocating this amount to individual rating classes, it was felt that the
loading for claim expense ought to be proportional to expected losses in each

class, so that those classes involved in a disproportionate share of accidents



- 654 -

would bear an appropriate share of adjustment costs.

TABLE 20:B:8

ALLOCATED CLAIM ADJUSTMENT EXPENSE, BY CLASS

Cost per driver = 25% of pure premium = .25 x $1.92 = $.48

Class | Amount
White (.48 x _%8%._6) = $ 0.45
Green (.48 x %(?5(5).6) = $ 0.57
Yellow (.48 x —%&5) = $ 0.62
Red (.48 x -T“(;—g-z) = $ 0.67

A more significant portion of the expense loading is that necessary to provide
for agents! commissions. While commissions might be reduced to a nominal level
on a minimal service basis, since purchase of the basic policy is compulsory,

it was felt that the agent could play a useful service role in providing the in-
sured with information on the supplementary coverages available and their ap-
propriateness for a particular insured, and in processing claims. It was felt
that this service was useful to all insureds, even those who did not, after con-
sidering their situation appear to require supplementary coverage. As a corol-
lary, it was concluded that an adequate level of compensation was needed to pro-
duce this level of service. A basic commission rate of $3.00 per policy was
therefore allowed for white licence drivers. Because it was believed that high-
er rated drivers would, on average, generate a higher volume of demands on
agents' time, particularly in respect to initial servicing of claims, the fol-

lowing scales of commission were allowed for coloured licences:

\
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Green $4.00 per policy
Yellow $5.00 per policy
Red $6.00 per policy

In estimating other administrative costs, it was concluded that the underwriting
task would be appreciably simplified by the coloured licence system and by the
requirement that all applicants be accepted. The main remaining function is
policy-writing and record-keeping. Analysis of the expense experience under the
Saskatchewan A. A. I. A. (where separate policies are issued for each driver

and each vehicle) suggests that approximately $2.00 per policy would be an ap-
propriate allowance for the administration of this simple policy. The adminis-
trative loading for each class, determined by applying the differential to the

amount $2.00 is presented in Table 20:B:9.

TABLE 20:R:9

ADMINISTRATIVE EXPENSE, BY CLASS

Class Amount,
White (2.00 x 200 ) = $1.89
105.6
126 - 5.
Green (2.00 x iagjg) $ 2.39
27Ty = 2.
Yellow (2.00 x 105.6) $ 2.59
d48 ) = $ 2.80
Red (2.00 x 105.6) $

These items of expense have been added to the pure premium for each rating class,

and percentage allowances made for B. C. premium tax at a rate of 2% and for a 5%
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underwriting profit allowance. The latter, which represents an increase over
the present nominal rate of 2.5% (which it was suggested elsewhere to be inap-
propriate), requires some explanation. Some liberality is of course desirable
because of the novelty of the product insurers are being asked to create, in
order to encourage them to provide a market. A more fundamental reason is that
the product itself is more risky for the companies to handle, because it sub-
stitutes a policy with low claim frequency but high severity for one with higher
frequency but relatively low severity. Underwriting results on the resulting
portfolio of policies can be expected to be more variable than under present

third party liability coverage.

The following table shows estimated premiums for each class with a breakdown of

components:
TABLE 20:B:10
PREMIUM COMPONENTS AND TOTAL PREMIUMS, BY CLASS
White | GCreen | Yellow | Red

Total Pure Premium $10.26 $12.92 $14.05 | $15.18
Ad justment Expense L5 .57 .62 .67
Underwriting and Administrative 1.89 2.39 2.59 2.80
Cost

Agent's Commission 3.00 4.00 5.00 6.00
Plus Underwriting Profit _.82 1.05 1.17 1.30
Estimated Maximum Premium for

Basic Policy $16.42 $20.93 $23.43 $25.95
Plus 2% Provincial Premium Tax __ .34 __.43 __.L8 .53
TOTAL ESTIMATED MAXIMUM PREMIUM | $16.76 $21.36 $23.91 $26.48
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A Final Note on Rating

For reasons outlined in Chapter 10, as experience statistics are gathered, ratings
for the Basic Policy may well be changed in future years to reflect safety features
of the vehicle or vehicles being driven. Other considerations may also come to

light through such statistics.
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APPENDIX 20:C

FARRANT & COMPANY
CONSULTING ACTUARIES

744 WEST HASTINGS STRERT
VANCOUVER 1, B.C.

M. H. FARRANT, F.S5.A, F.CAP, F.C.LA, TELEPHONE 684-5948
J. G. PATERSON, A.5.A.
B.1. ROLLICK, AS.A.

June 14, 1968

The Honorable Mr. Justice R.A.B. Wootton
Chairman

Royal Commission on Automobile Insurance
Fifth Floor, Weiler Building

609 Broughton Street

Victoria, B. C.

Dear Mr. Justice Wootton:

in accordance with the terus of ocur apntintment we
have reviewed the information supplied to us regarding the
following natters included in the Report of the Royal
Commission:

(i) the maximum premium rates proposed Tor the
Compulsory EBasic Accident Policy, and

(ii) the principles followed in the development
of illustrative revised collision premiums.

The information which has been supplied to us has
included copies of Chapters 9, 20 aad 21 of the Report and
details of the studies, relevant to these Chapters, conducted
by the Commission's staff.

We have been asked to express cur cpinion as to the
adequacy of the maximum premium rate.. proposac for the
Conpuisory Basic Accident Policy. i additicn to reviewing the
studies concucted by the Commission's staff we rave developed
correspor.iing accidental death and cisabhility benefit rates
Zoom other statistics in our files and have tested the
Commission's proposed rates with those developed from such other
scurces. On the basis of the analyses conducted It is our
oninion that the initial maximum premium rates proposed by the
Commission for the Comnpulsory Basic Accident Policy contain
adequate margins to finance the costs of the benefits promised
and the expense required in the issuance and administration of
all such policies.

Further, following review of the methods used, it is
our opinion that reasonable and relatively conservative principles
have been followed in the development of the illustrative premiums
which would result under the Commission's two-party collision
policy proposals.

I am, Sir,
Yours sincerely,

FARRANT & COMPANY
. )

F.C.A.P.,

P N A AT
M. K. Farrant, F.S.A.,
C.I.A.

A
.I

*

MHF :ml
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CHAPTER
2]

VOLUNTARY EXTENDED INSURANCE COVERAGE

f
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CHAPTER 21
VOLUNTARY EXTENDED INSURANCE COVERAGE

The Commissioners recommend that the British Columbia Insurance Act be amended

‘to permit maximum flexibility in product design. Given -such change, it is

expected that industry will make available to drivers and vehicle owners some
considerable choice in voluntary endorsements and riders, complementary to the
Basic Policy.l It is anticipated that two particular supplementary coverages

will be of especial significance and therefore they are commented upon here.

Firstly, it is clear that the death and disability income benefits provided
under the Basic Policy will be deemed inadequate by some licensed drivers. The
Commissioners expect that the industry will offer to consumers, at relatively
low cost, multiples of the basic indemnities. Competition in packaging may well
see included such ancillary benefits as the cost of ambulance services, and
other out-of-pocket expenses resulting from the motor vehicle accident that are

not included in the Basic Policy.

Secondly, voluntary physical damage coverage would be proffered and required if
the new approach to motor vehicle accidents proposed by the Commissioners is

adopted in British Columbia.

It is contemplated that if protection against physical damage to automobiles is
required, it will be provided through two party coverages similar to those now

in use. The Commissioners suggest, however, that in the case of collision and

1. The Commissioners are strongly of the view that competition will be enhanced
by permitting both life, and sickness and accident insurers to sell basic
and supplementary contracts.
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upset, such policies be subject to a minimum deductible of $100, to give owners
an incentive to practice defensive driving in the newly created motoring en-
vironment.? Lower deductibles, while more costly, may increase irresponsible
driving due to the fact that the purchasers of such, secure in the thought that
their own vehicle is protected, may jeopardize unnecessarily the safety of

others.

Present collision coverage applies only when the insured is at fault or when no
damages can be recovered from a negligent third party. Since recovery from
third parties would be barred, all motor vehicle damage currently being paid
for by third party insurance would be borne by the vehicle owner or his insurer.
The insurer'!s share would be limited to claims over any deductible, with loss

under that figure resting with the owner of a damaged vehicle.3

In estimating the premiums required to provide the broader coverage under the
new collision policy, it is necessary to examine and conclude on questions of
claims severity, claims frequency and allocated claims expenses to arrive at

pure premiums. Then the matter of expepse loading must be resolved.

(a) Severity Under the New Collision Contract

Regarding severity, there is some evidence suggesting that insurers have been

2. No such minimum need be impocsed in connection with the specified perils or
comprehensive coverages.

3. It is clear that a similar burden rests on motorists today. The practical
outcome of many small property damage claims where witnesses are lacking is
apt to be a 50-50 split, with the non-negligent party absorbing some deduct-
ible. Furthermore, when this occurs both parties are considered to have
had a claim on their policy and are classified accordingly.
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firmer with third parties than with their own insureds.h Deductibles aside,
this would suggest higher claims costs when all claims are paid out of the col-
lision coverage. On the other hand, analysis made in an earlier chapter of this
Report pointed to the possibility of savings by insurers through more organized
dealings with repair garages. Assuming that the above considerations offset
each other, there remains on theoretical grounds no reason to expect that damage
to motor vehicles relates in any way to the legal liability of the driver.

Thus, average claims would not be larger, though claims frequency would, of

course, increase.

(b) Claims Freguency Under the New Collision Contract’

Involvement statistics of the Motor Vehicle Branch covering the period 1960~
1965 suggest that relative frequencies of accidental property damage being borne
by motor vehicle owners or collision insurance, and by liability insurance, is

as follows:

Table 21:1
Relative Frequencies of Accidental Property Damage

Vehicle Owner or Collision Insurance Z of Total
(1) single vehicle accidents 28.3
(ii) own responsibility in multi-vehicle accidents 29.8

(iii) financially irresponsible negligent third parties,

based on Commission's estimate of the percentage

of uninsureds L.2

Total: : 62.3

Property Damage Liability (Third Party) 37.7

4. As set out in Chapter 2, Commission research found accident victims' opin-
ions of their own insurers generally complimentary while attitudes towards
the insurers of other persons were quite critical.

5. Appendix 21:A provides the necessary backup to statistics appearing in this
section,
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The relative frequency of third party to own financial responsibility equals

37.7 + 62.3 or 0.605.

While the relative claims frequency as indicated by insurance statistics is
somewhat higher, it is distorted by the existence of deductibles in collision
and all perils coverages and no deductible in third party liability. Further-
more, apparent third party liability frequency is also increased because pub-
lished insurance statistics do not separate bodily injury liability claims from
property damage liability claims. Making the necessary adjustments, an increase
in claims frequency of between 58 and 60% is indicated. Thus, evidence from in-
surance data does not contradict seriously the 60.5% estimate of increased fre-
quency based on involvement statistics and probability considerations having

regard to the existence of uninsured motorists.

For the purposes of this Report, the Commissioners believe it more prudent to

use the conservative figure of 60.5% as the estimate of the increase in collision
frequency that would reéult if present third party property damage claims were
paid under collision coverage, recognizing that the increase may be slightly

less.

(¢) Allocated Claims Expenses Under the New Collision Contract

As set out in Chapter 9 and more particularly, Table 9:1, a significant share
of loss costs was attributable to allocated claims expense. More particularly,
under 'physical damage'! it was estimated that claims expenses were 24% of pay-
ments made, while under 'collision! they were about 17%. Clearly, under the
proposed no-fault approach to motor vehicle insurance, a significant proportion

of such expenses would be eliminated. This would leave a larger share of the
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premium dollar available for the payment of claims.

It is the Commissioners' view that, in determining the approximate average in-
crease in pure premium required for the new coverage, a 10% reduction in the
average size of claims should be allowed for. Using a total premium of $100

for today's type of collision insurance as the base, calculations are made as

follows:
TABLE 21:2
Estimate of the Required Increase In Average Premiums
Under the Proposed New Collision Contract
Collision Contract
Present Proposed
Loss Costs $ 67.00 $108.00
Less Claims Expense Eliminated Nil 10.80
Pure Premium $ 67.00 $ 97.20

Several of the Commission's earlier conclusions are reflected in expense factor
estimates for the new collision contract. Thus, reduction in the underwriting
profit allowance to 2% is based on an expectation of more vigorous competition.
Once the impact of such competition is felt in British Columbia, the 2% figure
may prove an over-estimate. While the profit allowance is significantly lower
than the 5% figure indicated for the basic policy, variability in the frequency
of bodily injury necessitates the latter. No such risk will be faced by in-
surers in setting their rates for collision coverages because trend is readily

indentifiable. The 15.6% presently being allowed for general expenses,6 was

6. VWhere 15% is paid in agents! commissions, this figure is 2i% lower. Lvi-
dence before the Commissioners indicated that with companies employing in-
dependent agents two main commission scales were in effect, 15% and 123%.
Canadian Underwriters' Association is the principal user of 123%, and the
Independent Insurance Conference uses 15%.
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shown to be excessive (Chapter 9 and Appendix 9:A). In any event, there is no
need to increase the dollar equivalent of this allowance simply because the

pure premium is increased. All other expenses are held to their traditional
percentage of total premiums. The matter of the agent's commission will receive

separate attention.

TABLE 21:
ESTIMATED EXPENSE FACTOR
Collision Contract
Present Proposed
Expense Factor
Agent's Commission (12.5%) $12.50 $17.00
Premium Tax (2.0%) 2.00 2.70
Unallocated Adjust. Expense 0.40 0.50
Underwriting Profit Allow.
(2.5% & 2.0%) 2.50 2.70
General Expenses 15.60 33.00 15.60  38.50
Total Premium $100.00 $135.70
——d|

It is clear from the above estimates that a 36% increase on the average gross
premium may be anticipated. It also appears likely that the expense factor will
be reduced from 33% to 28% of the premium dollar. In Appendix B to this chapter,
a broad estimate of the cost of the basic contract, plus the proposed collision
policy, is contrasted with a sample of 1968 Canadian Underwriters'! Association
charges for insurance currently available. Despite the more complete coverage

proposed, significant savings in premiums are suggested for most insureds.

While the present structure of collision premiums is lacking in statistical
Justification, as far as rating group differentials are concerned, there is no
doubt that it costs more to replace a fender on a Cadillac than one on a
Volkswagen. The Commissioners see no reason for departing from the present

structure of differentials until more accurate statistics are available. It is
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recommended, however, that age-use, owner's driving record and perhaps other
items be suitably modified by insurers to take account of the several inconsis-
tencies noted in the earlier chapters of this Report concerned with Term of
Reference (c). The proposed Insurance Board should give priority to considera-
tion of the general matter of rate-making and differentials until such time as
the emergence of more effective competition forces the differentials in use to

approximate their "true" values.

Agent's Commissions

While the 28% average expense factor estimated for the new collision contract
makes allowances for agents' commissions of 12.5%, it would be unsound to as-
sume that all expenses, including commissions, must be considered as variable
with premiums. The Cormissioners are not prepared to recommend the maximum
dollar amount of commission chargeable on voluntary coverage. It is felt that
any reduction of the percentage allowed for commissions on higher cost insur-
ance should be left as a matter between agent, insurance company and the con-

sumer —-- provided there is effective competition.7

The Commissioners are convinced that agents provide service to insureds, but
they see great merit in the consumer being informed of what such professional
services are costing him. Given such information, the buyer may make a rational
choice about the amount of such service he is willing to pay for, and, in this
way, expedite competition. At the present time insureds are, generally speak-

ing, unaware of what they are paying for the agent's services, the decision

7. While accident-prone vehicle owners place great demands on their agents and
should expect to pay many more dollars in commissions than claim-free in-
sureds, premium differences based on age or location alone should not double
or triple agents' commissions.
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having been settled through negotiations between insurance rating bureaus and

agents'! representatives.

In the interest of more effective competition, the Commissioners recommend,
therefore, that all voluntary motor vehicle insurance contracts sold in the
province, whether through independent agents, exclusive agents, or over the
counter, should indicate clearly the cost of insurance quite separately from
the dollar amount allocated or payable to the agent. This would make the
agent's professional fees as readily ascertainable as those charged for ser-

vices by members of other professions.

The Commission recognizes that this recommendation can be carried out in an
equitable manner only if direct writers (who generally use only salaried employ-
ees) are provided with certain rules whereby their cost of insurance will not
include any of the costs of those services customarily carried out by independ-

ent agents.
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APPENDIX
TO
CHAPTER

21

21:A Costs and Claims Frequencies of the Proposed Voluntary
Collision Coverage.

21:B Contrast of Costs Between the Existing Approach to
Automobile Insurance and that Recommended by the

Commission.
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APPENDIX 21:A

COSTS & CLAIMS FREQUENCIES QOF THE PROPOSED VOLUNTARY COLLISION COVERAGE

At present, collision coverage applies:

(a) where no other vehicle is involved,

(b) to the extent of the insured's liability where other vehicles are in-
volved,

(c) to the extent of the negligent third party's liability where the third
party is uninsured or otherwise not financially responsible,

subject, of course, to the deductible clause,

Table 21:A:1 shows the percentage of accidents in B. C. involving another motor
vehicle (excluding motorcycles) for the years 1959-65. This percentage has
been remarkably constant, and suggests that, on the average, some 28.3% of acci-

dents during the period fell within category (a).

In the remaining 71.7%, more than one vehicle was involved. Since liability
must be assessed 100% to the several drivers involved in an accident, theoretic-
ally the average liability per vehicle may be determined by dividing the number
of accidents by the number of involved vehicles. This is done in Table 21:A:2.
This ratio also is remarkably constant around its average value of 0.415.

TABLE 21:A:1

B.C. Reported Accidents, 1959-65

Total Accidents Involving More Than Percent
One Vehicle
1959 25,536 18,302 71.7
1960 26,091 18,745 71.8
1961 27,203 19,597 72.0
1962 29,077 20,857 71.7
1963 30,92, 21,919 70.9
1964 38,368 27,984 72.9
1965 40,262 28,610 71.1
weighted ‘
Total (ave%age ) 217,461 | 156,014 71.7

Note: "vehicle" excludes motorcycles.

Lgource: Superintendent of Motor Vehicles, Annual Reports.
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TABLE 21:A:2
Vehicles Involved in Multi-Vehicle Accidents, B.C., 1960-65
(1) (2)
Multi-Vehicle | Vehicles Involved | (1) % (2)
Accidents
1960 18,745 45,361 413
1961 19,597 47,171 415
1962 20,857 50,138 116
1963 21,919 53,860 107
1964 27,984 66,127 .423
1965 28,610 69,344 413
" weighted
Total (Weighted)| 137,712 332,001 .15

Source: Superintendent of Motor Vehicles, Annual Reports.

Multiplying this fraction by the percentage of accidents involving more than

one vehicle provides an estimate of the number of collision claims arising

under category (b) (insured's own liability) in the following table. This esti-
mate is 29.8%. (This is stated in terms of whole claim equivalents. The actu-

al number of files will be higher because of claims for fractional liability.)

Thé claims remaining are attributable to negligent third parties and would

be paid by them, or their insurers if such parties are financially responsible.
As an estimated 10% of drivers are at present uninsured, it is estimated that
damage resulting from an additional 4.2% of accidents is paid by non-negligent

vehicle owners or their insurers.

In sum, the involvement statistics suggest that relative frequencies of acci-
dental property damage being borne by vehicle owners, or collision insurance,

and by liability insurance is as follows:
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TABLE 21:A:3

Relative Freguencies of Accidental Property Damage

Vehicle Owner or Collision Insurance Percent of Total

(a) Single vehicle accidents , 28.3

(b) Own liability in multi-vehicle accidents ___ = 29.8

(c) Financially irresponsible negligent third party . _4.2
Total V.O. or C. ——____ _ 62.3

Property Damage Liability (Third Party) 37.7

100.0
Relative frequency of Third Party Financial Responsi-
bility to Own Financial Responsibility = 3%‘-51 = 0.605

Relative claim frequency as indicated by insurance statistics is somewhat high-
er. It should be borne in mind, however, that the relative frequency of insur-
ance claims is distorted by the existence of a deductible in collision and all
perils coverage and no deductible in third party liability, which tends to in-
crease the reported frequency of the former relative to the latter. Further,
the published insurance statistics do not separate bodily injury liability
claims from property damage liability claims although they are reported sepa-
rately and apparently are treated as separate claims. This increases further
the apparent third party liability frequency. While adjustments can be made
for these factors, sample data must be used to do so. On the other hand the
involvement statistics are complete, cover several years, appear to show a.con-
sistent pattern through the years, and have a common lower cut-off. Unless
there are extreme differences in severity between single vehicle and multi-
vehicle accidents, (which would make the estimate of (a) biased) substantial

confidence in (a) is justified.

Table 21:A:L4 shows raw claim frequency data for third party liability and various

47
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collision coverages, on a Canada-wide basis., Table 21:A:5 shows B.C. frequen-

cies, which are not reported by coverage. While these indicate third party

claim frequencies to be above collision frequencies (except in the $25 deduc-

tible category) the above qualifications should be noted. The basis used for

deflating reported third party claim frequencies to the basis of $100 deductible

property damage claim frequencies is a sample consisting of B.C. claims paid on

May, 1964 policies, obtained on card form from the Central Statistical Agency.

The Results of the analysis of this sample are reported in Table 21:A:6.

TABLE 21:A:L

Claim Frequencies, Third Party Liability and
Various Collision Coverages, Canada, Policy Years 1961-65

(Per 1000 vehicles)

B.I. & P.D. Collision Collision Collision Collision
($25 Ded.)| ($50 Ded.)| ($100 Ded.)| ($250 Ded.)

1961 9.6 13.0 8.9 7.5 5.7
1962 10.1 13.1 9.8 8.2 6.2
1963 10.2 13.1 9.9 8.3 6.4
1964 10.2 13.1 10.0 8.3 6.7
1965 9.6 12,6 9.0 7.7 6.6
Source: Green Book 1966, p. 3.
TABLE 21:A:5
Claim Frequencies, Third Party Liability and
All Collision Coverages, B.C., Policy Years 1961-65
B.I. & P.D. Collision
1961 7.5 5.8
1962 7.5 5.9
1963 8.4 6.3
1964 8.3 6.3
1965 7.3 5.6
Source: Green Book, 1966, p. 61; 1964, p. 71.
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TABLE 21:A:6
Analysis of B.I. & P.D. Claims in B.C., May 196L

Category Number of Claims Amount ($000)
Bodily Injury 297 L0L.2
Property Damage:

Under $100 666 37.5

100 -~ 249 416 70.2

250 and Over 365 211.9

Total P. D. 1,LL7 319.6
TOTAL 1,74k 723.8

Property damage claims in excess of $100 totalled 781, or 4L.8% of the total.
By applying this percentage to the B.I. & P.D. claim frequencies reported in

Table 21:A:4, the frequencies shown in Table 21:A:7 are obtained.

TABLE 21:A:7

Relative Frequencies of P.D. Liability and Collision Claims - Canada

(1) (2) (3) (L) (5)
Policy A48 x
Year | Total B.I. & P.D. | B.I. & P.D. | Collision (3) as % of (4)
($100 Ded.)

1961 9.6 L.3 7.5 57
1962 10.1 L.5 8.2 55
1963 10.2 L.6 8.3 55
1964, 10.2 L.6 8.3 55
1965 9.6 L.3 7.7 56

These suggest that claim frequency would be increased in the order of 55-57% if
claims presently payable under third party property damage coverage were made
payable under an expanded collision coverage. This estimate is based on Canada-
wide frequencies, which are all that is available by deductible. Because the
mix of deductibles sold in B.C. is not known, it is-difficult to interpret the

statistics of Table 21:A:5. However, the figures in Table 21:A:5 at least sug-
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gest that B.C. collision frequencies are a lower percentage of national $100
deductible collision frequencies than B.C. third party frequencies are of
national third party frequencies. If this is so, then the estimate of the in-
crease in collision frequency that would result if present third party property
domage claims were paid under collision coverage should be increased somewhat,

to between 58% and 60%. (Table 21:A:8)

TABLE 21:A:8

Relative Frequency of P.D. Liability and Collision Claims - B.C.

(1) (2) (3) (4) (5)
Policy | B.I. & P.D. A48 x Collision

Year Freguency B.1. & P.D. (all) (3) as % of (L)
1961 7.5 3.4 5.8 59

1962 7.5 3.4 5.9 58

1963 8.4 3.8 6.3 60

1964 8.3 3.7 6.3 59

1965 7.3 3.3 5.6 59

It will be recalled that the estimate of the increase in frequency, based on
involvement statistics and probability considerations, having regard to the ex-

istence of uninsured motorists, was 60.5%.

Average collision claims involve not only multi-vehicle accidents, but also
single vehicle accidents of various types. In some of these, i.e. collisions
with pédestrians and bicycles, damage to the involved vehicle is apt to be
slight. In others, involving collisions with trains, bridge abutments or
simply leaving the highway, damage is apt to be more severe than in the typical,
urban, two car collision. There are no a _priori grounds on which one may de-
termine whether the average cost of collision claims in single vehicle acci-

dents is above or below that in multiple-vehicle accidents, and therefore
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whether average collision claims are apt to be more or less than average third

party property damage claims,

Data here are somewhat restricted. Table 21:A:9 shows the average size of

claims paid under $100 deductible policies for Canada as a whole. Since there
is reason to believe that B. C. costs might be atypical, the ratio of B.I. &

P.D. claim size in B. C. to that for the country as a whole was used to adjust
the estimated B. C. claim size. This adjustment, designed to reflect differences
in wage levels and repair costs between B. C. and the national average, is ap-
plied to the average claim plus $100 (since $100 has been deducted), and $100

has been deducted from the resulting product to arrive at an estimate of claim

size.
TABLE 21:A:9
Estimate of Average $100 Deductible Collision Claim, B.C.
Policy Years 196165
(1) (2) (3) (L) (5) (6)
Average B.I. & P.D. B.I. & P.D. Ratio Istimated
Policy | Collision Average Average (4) = | B.C. Collision
Year (Canada) (Canada) (B. C.) (3) Claim
1961 337 361 L0OO 1.11 384
1962 352 385 450 1.17 428
1963 367 L14 452 1.09 410
1964 374 Lk, 493 1.11 426
1965 398 501 577 1.15 L7L

Source: Green Book 1966, pp. 3, 61, Col. 6 calculated: —

Ratio x ((2) + $100) - $100

For the policy month of May 1964, the sample contained 761 P. D, claims over
$100 costing $282,100, an average of $361, which is well below the estimate of
the average collision claim, However, the entire sample of third party claims

for this policy month consists of 1744 clzims totalling $723,800, an average of



- 676 -

$415 each, which is also substantially below the average of this policy year in
which costs rose rapidly. Inflating the estimate by the ratio of the year to
May, would yield an estimated average of $429. After providing for a deductible
of $100, these claims would average only $329 each. Thus there seems a distinct
possibility that the additional claims resulting from adding to collision cover-

age would be cheaper than those being paid at present.

There are several reasons for such a discrepancy. One is the possibility that
single=vehicle accidents are more severe. The evidence from involvement statis-
tics suggests that injury is 50% more likely when only one vehicle is involved.
If injuries to pedestrians are excluded, the difference is not nearly as great,
but still tends to show more injuries from single vehicle accidents. It is
difficult to make any inferences about the severity of property damage from

such statistics. Another reason for the apparent discrepancy is that the claim-
ant, under liability policies, is dealing with an insurer with whom he has no

relationship, and who is not motivated to please his customer.
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APPENDIX 21:B

CONTRAST OF COSTS BETWEEN THE EXISTING APPROACH TO AUTOMOBILE INSURANCE
AND THAT RECOMMENDED BY THE COMMISSION

Tllustration A (All illustrations are based on 1968 C. U. A. Automobile Rate
Manual. Figures used are rounded.)

Example 1

(i) Territory 1: including Vancouver, New Westminster, and Burnaby.
(ii) Class O4: pleasure; unmarried male principal operator, whether
applicant or not, ages 25 to 29 inclusive; no male driver under
25 years of age.
(iii) Driving Record 3: no claims for 3 prior years.
(iv) $50,000 third party liability.
(v) $100 deductible on collision.
(vi) Rating Group 5: e.g., 1968 Ford Galaxy 500, 1968 Chevrolet Impala,
or 1966 Pontiac Parisienne.

Premium under present approach:

3rd Party Liability $ 86
Collision 65

Total $151

Premium under proposed approach:

Basic (white) $ 17
New Collision 88
Total $105

Lxample 2

(i) Territory 2: including Victoria and Saanich Peninsula.
(ii) to (vi) As in example 1.

Premium under present approach:

3rd Party Liability $ 50
Collision Ll

Total $ 9
Premium under proposed approach:

Basic (white) $ 17
New Collision 60

Total $ 77



- 678 -

fixample
(i) Territory 4: including Kamloops, Nelson, Creston, Revelstoke,
Rossland.
(ii) to (vi) As in Fxample 1.

Premium under present approach:

3rd Party Liability $ 51
Collision 71
Total $122

Premium under proposed approach:

Basic (white) $ 17
New Collision 97
Total $114

Lxample
(i) Territory 5: including Prince Rupert, Cariboo, and North and
South Peace River Electoral Districts.
(ii) to (vi) As in Example 1.

Premium under present approach:

3rd Party Liability $ 86

Collision 123
Total $209

Premium under proposed approach:

Basic (white) $ 17
New Collision 167
Total $184

Tllustration B

Example 1

(i) Territory l: including Vancouver, New Westminster, and Burnaby.
(ii) Class 12 (unmarried male principal operator, whether applicant or
not, 21 or 22 years of age),
(iii) to (vi) as in Illustration A, Fxample 1.

Premium under present approach:

3rd Party Liability $19L
Collision 170

Total $364
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Premium under proposed approach:

Basic (white) $ 17
New Collision _231
Total $218

Example 2

(i) Territory 2: including Victoria and Saanich Peninsula.
(ii) to (vi) as in Example 1.

Premium under present approach:

3”d Party Liability $113

Collision 115
Total $228

Premium under proposed approach:

Basic (white) $ 17
New Collision 156
Total $173

Example
(i) Territory 4: including Kamloops, Nelson, Creston, Revelstoke,
and Rossland.
(i1) to (vi) as in Example 1.

Premium under present approach:

3rd Party Liability $110
Collision 219
Total $329

Premium under proposed approach:

Basic (white) $ 17
New Collision 298

Total $315

Example 4

(i) Territory 5: including Prince Rupert, Cariboo, and North and South
Peace River Electoral district.

(ii) to (vi) as in Example 1.
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Premium under present approach:

3rd Party Liability $185
Collision 378

Total $563

Premium under proposed approach:

Basic (white) $ 17
New Collision 514
Total $531

Illustration C

Example 1

(1) Territory 1l: including Vancouver, New Westminster and Burnaby.
(ii) Class 02: pleasure; principal operator, whether applicant or not,
is unmarried male 30 years of age or over, married male 25 years
of age or over; no male driver under 25 years of age; not more
than 2 drivers per automobile in the household; automobile not
used for driving to or from work more than 10 miles one way.
(iii) to (vi) as in Illustration A, Example 1.

Premium under present approach:

3rd Party Liability $ 70
Collision 51

Total $131

Premium under proposed approach:

Basic (white) $ 17
New Collision /8
Total $ 95

Example 2

(i) Territory 2: including Victoria and Saanich Peninsula.
(ii) to (vi) as in Example 1.

Premium under present approach:

3rd Party Liability $ 4L
Collision

Total $ 82

b
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Premium under proposed approach:

Basic (white) $ 17
New Collision 52
Total $ 69

Example 3

(1) Territory 4: Kamloops, Nelson, Creston, Revelstoke and Rossland.
(ii) to (vi) as in Example 1.

Premium under present approach:

3rd Party Liability $ 39

Collision 55

Total $ 9
Premium under proposed approach:

Basic (white) $ 17

New Collision 75

Total $ 92

Example 4
(i) Territory 5: Prince Rupert, Cariboo, and North and South Peace
River Electoral districts.
(ii) to (vi) as in Example 1.

Premium under present approach:

3rd Party Liability $ 66

Collision 95

Total $161
Premium under proposed approach:

Basic (white) $ 17

New Collision 129

Total $1L6

It must be understood that all computations reflect the anticipated 36%
increase on the average gross collision premium, with no allowance for
possible variations due to territorial or other differences.

Complex refinements incorporating such differences are unlikely to cause
changes in the patterns exhibited above.
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CHAPTER
22

INSURING DRIVERS OF COMMERCIAL VEHICLES
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CHAPTER 22

INSURING DRIVERS OF COMMERCIAL VEHICLES

Up to this point the Commissioners' attention has been focused on private pas-
senger vehicle insurance. For insurance purposes motor vehicles that are not
classified as private passenger automobiles may be categorized as commercial,
public, or garage automobiles. The following listing gives a breakdown of ve-

hicles falling into these three categories:l

(1) Commercial Automobile

(2) A motor vehicle of the truck, tractor or sedan delivery type.

(b) An ambulance, fire or police automobile or automobiles used in
the business of a funeral director.

(c) A trailer intended for use with a commercial automobile.

(d) A motorcycle, motor scooter or motorette used for commercial pur-
poses.

(e) A jeep.

Exclusions: Any motor vehicle

(a) wused for renting or the carrying of passengers for a consideration.
(b) wused for demonstrating and testing.

(c) held for sale by an automobile dealer,

(d) with a Gross Vehicle Weight not in excess of 7800 lbs. used for
pleasure purposes only.

(2) Public Automobiles

(a) Taxi:
means an automobile, the body of which was designed and built for
the purpose of carrying passengers (not more than seven), used in
the business of carrying passengers for compensation or hire to
destinations designated by the passenger.

1, Canadian Underwriters Association Automobile Rate Manual, January 1, 1968,
pp. 107, 155-6, 167,




(3)

(b)

(e)

(d)

(e)

(£)

(g)
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Public Bus:

means an automobile, the body of which was designed and built for
the purpose of carrying passengers, used in the business of carry-
ing passengers for compénsation or hire along a designated route
upon public streets or highway, or on sightseeing trips or outings
other than those coming within the definitions of School Bus or
Hotel, Golf or Country Club Bus or Rural Mail Delivery Automobile.

School Bus:

means an automobile which is used in the business of carrying
school children, students or teachers for compensation or hire
to and from school, or to and from school games and outings.

Hotel, Golf or Country Club Bus:

means an automobile, the body of which was designed and built

for the purpose of carrying passengers, used by or on behalf of
a hotel, golf or country club in connection with the business or
activities of such hotel or club in the business of carrying pas-
sengers for compensation or hire between such hotel or club, and
docks, railroad stations and other passenger stations, and to
picniecs, outings and games, and other purposes necessary and in-
cidental to the business or activities of such hotel or club.

Transportation of employees:
means an automobile which is used for transporting employees to
and from their place of employment.

Drive Yourself Automobiles:
means an automobile of the Private Passenger or Commercial Auto-
mobile type which is used for renting (without driver).

Rural Mail Delivery Automobile:

means an automobile "of the private passenger automobile' or
commercial automobile type which is used in the business of carry-
ing passengers for compensation or hire along a rural mail route
while but only while it is being used to deliver mail along that
rural mail route,

Garage

(2)

(b)

(c)

Automobile Dealer and Repair Garage:

A risk principally engaged in the business of selling and repair-
ing automobiles or motorcycles.

Automobile Repair Garage:
A risk solely engaged in the business of repairing and servicing
automobiles or motorcycles, not selling new or used automobiles or

motorcycles,

Automobile Service Station:
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A risk engaged in the business of operating a public gasoline or
oil supply station, and/or a public service station providing the
services of:

Washing, filling and lubrication;

battery, ignition, spring and tire repairs, but no engine or
body repairs.

The selling or servicing of incidental automobile parts and
accessories, including the calling for and delivering of
customers! automobiles,
An Automatic Car Wash.

(d) Automobile Storage Garage:

A risk principally engaged in the business of storing, parking,
washing and cleaning automobiles,

(e) Automobile Open Air Parking Station:

A risk principally engaged in the storing, parking, washing,
calling for and delivering of customers' automobiles.

Premium and loss statistics relating to the three vehicle classifications stated
above are not published separately except in the Automobile Statistical Exhibit
or 'Green Book', Although differences in computation of earned premiums exist
between vehicle classifications, reference to the Green Book dated June 30, 1967,
indicates that other than private passenger automobile insurance represents about
20% of total automobile insurance premiums earned in Canada. In British Columbia
the figure is approximately 15%. A possible reason for the lower figure in Brit-
ish Columbia, in comparison with Canada as a whole, is that in British Columbia a
fair proportion of logging trucks is not insured under automobile insurance because
such trucks are unlicensed and operate only on private logging roads.2 In terms
of total motor vehicle registrations in British Columbia in 1967, 18.8% are other

3

than private passenger vehicles.

2. Special permission may be obtained for these vehicles to cross a public road.

3. M.,V.B, estimate, computed from the Annual Report.
48
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Present requirements necessitate the issuing of different types of licences for
the purpose of driving different classes of vehicles. Class A and Class B
drivers' licences pertain to the operation of certain vehicles classified for
insurance purposes as public automobiles. Class C licences are required for the
operation of commercial vehicles such as trucks, although this is not a universal
requirement. For example, owners of commercial vehicles are not required to have
Class C licences unless they are driving for hire. (At present, no special exam-

ination is required to obtain a Class C licence.)

The differences between private passenger automobile insurance and other than
private passenger automobile insurance (what may be termed commercial automobile
insurance) are not considerable, but are of sufficient importance to warrant com=-
ment, The types of coverages available are basically the same and claims are

paid in the same manner,

The primary differences between private passenger and commercial automobile in-

surance rest in the rate-making procedures. The following factors are considered

in establishing rates for the coverages mentioned for commercial automobiles —-

with the exception of ambulances, fire, police and funeral directors' automobiles:
(a) Bodily Injury, Property Damage and Me&ical Payments

according to: 1. Territory
2. Class and Driving Record

(b) All Perils, Collision
accerding tos 1. Territory
2. Class and Driving Record
3. Rating Group

(¢) Comprehensive, Specified Perils

according to: 1. Territory
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2, Class L
3. Rating Group

'Class', as it pertains to commercial automobile rate-making, refers to class
of business, The 1968 Canadian Underwriters Association rate manual shows
twenty-three different classes of business. Rating groups are determined either
by:

(a) the vehicle's gross vehicle weight, or

(b) the list price of cab and chassis plus cost of body and equipment
permanently attached thereto.

The 1968 C.U,A, rate manual shows fifteen different rating groups.

The determination of rates for commercial automobile insurance appears to be
subject to significantly greater degrees of underwriting judgment than is the
case with private passenger automobile insurance. Respecting commercial insur-~
ance there is no evidence before the Commissioners that the varying premiums

for class of business or for rating groups are statistically based. Nor is there
evidence that adjustments in premiums for cla;s of business or rating groups are

based on loss statistics for each class or rating group.

In earlier sections of this Report the Commissioners have detailed the steps in=
volved in the rate-making process for private passenger automobiles. The trend
factor derived from private passenger claims experience is applied also to the
commercial rate-making process, yet the claims experience of the commercial bus-
iness is not directly incorporated in the computation of the trend factor. In

some instances the rate-making formula is not used at all, and full underwriting

L, C.U.A, Automobile Rate Manual, 1968, p. 108&.
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judgment is exercised. Situations of this type sometimes arise, when, for a
given type of coverage, there is a small number of vehicles insured or when the
total premium amount is relatively small, The more extensive use of underwrit-
ing judgment in setting commercial rates is confirmed by Mr. C. L. Wilcken,

Actuary for Canadian Underwriters Association.5

Different factors are considered in establishing rates for the various vehicles
defined as public automobiles, such as buses for public transportation. On the
other hand, factors essentially similar to those for private passenger auto-

mobiles are considered in establishing rates for taxis.

A unique difference in coverage, applicable to all public transportation auto-
mobiles including taxis, is to be noted. Bodily injury and property damage for
private passenger automobile insurance commonly includes passenger hazard in-
surance, For public transportation automobile insurance, B.I. and P.D. cover-
age is separated into two distinect types of coverage: road hazard and passenger
hazard, Insurance coverage for the damage to the property of passengers is not

included in the above coverages but is carried as an additional coverage.

Public buses are rated according to the following factors:

(1) Bodily Injury and Property Damage - Road Hazard and Passenger Hazard

According tos 1. Territory
2, Driving Record

50 27/3216

6. CoU.A., Automobile Rate Manual, 1968, p. 158,
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(2) Medical Payment

According to: 1.
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Designated Seating Capacity

(British Columbia only -- According to Carrying Capacity)

Distance of operations as follows:

(a) Within corporate limits of any city or town or with-
in 15 miles of such limits. 100% of Manual Rates.

(b) Beyond the limits stated in (a) and not more than 50
miles between terminal points. 120% of Manual Rates.

(c) More than 50 miles and not more than 150 miles
between terminal points. 135% of Manual Rates.

(d) More than 150 miles between terminal points. 160%
of Manual Rates.

Limit Per Person

(3) All Perils, Collision

According to: 1.
2.
30

Territory
Driving Record
List Price new

(4) Comprehensive, Specified Perils

According to: 1.
2.

Territory
List price new or agreed value

Different bases are used in rate-making at the present time for automobile in-

surance for the third category of venicles classified as other than private pas-

senger automobiles, namely the 'garage' vehicles. In this group the rating may

be on a payroll basis, it may be on a blanket basis, or on the basis of a month-

ly average inventory.

When an insured has five or more vehicles, most insurers require that his insur-

ance must be submitted for fleet rating.7 It is further required that the auto-

mobiles be owned by the insured, registered under the Motor-Vehicle Act in the

name of the insured, and under one operating management. Certain of the vehicles

7o

Other than those rated in the Garage Section.
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classified as public automobiles, such as taxis and public buses, are required
to be submitted for fleet rating if the insured has three or more of such vehi-

cles.

It must be pointed out that statistics on all fleets are not presented in the
’Greeﬁ Book! on a consistent basis. Therefore it is not possible to determine
the exact importance of fleet policies in terms of total automobile insurance
premium volume. Indications are, however, that for bodily injury and property
damage coverage, all fleet policies constitute approximately 8% of the total

earned premiums throughout the country.

The methods of rating fleets may be somewhat technical and vary depending upon
the insurer to whom the application is submitted, In rate-making for fleets
the C.U.A, assumes that the manual premium applicable to the total number of
vehicles at the inception of the forthcoming year is that rated under Driving
Record 'O' of the applicable class, which is the category denoting an accident
within the last year., Discounts are then given for good claims experience,

If the claims experience of the fleet is unfavourable, a debit experience rate
may be applied to the pertinent manual premium. This procedure is inconsistent

with other rate-making practices which rate up from a three-year accident-free

experience,

Certain insurers have expressed dissatisfaction with fleet policies. In the
event that a debit rate is applied, the insured may approach other insurers,
some of which may consider the bad claims experience to be unrepresentative,
and offer a better rate. 1In such a situation, the insured's original insurer

suffers both the bad claims experience and loss of the insured's business.,
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A related factor that may generate dissatisfaction with fleet policies, is the
lack of credibility respecting fleet experience. The following exchange between
Commission Counsel and members of an All Canada Insurance Federation panel in-
dicates awareness in the industry of this factor:

RAE: All right, let us take a genuine fleet of a couple of hundred,

McINTOSH: Yes.

Q. You will treat them as a fleet and give them a specifin rate and rate
them on their experience, would you not?

A, Yes.

Q That is not a credible number, is it?

DAMOV: Not absolutely, no.

Q. So the only thing you have got is homogeneity of a type but you haven't
got credibility, is that right?

MAKIN: I should point out, Mr. Rae =~

Q. Just a moment, is that right?

DAMOV: Yes, basically.B

Industry witnesses appearing before the Commission were not prepared to iden-
tify any fictitious fleets in this province, nor in fact, that there was any
fictitious fleet coverage being sold in B.C. This however, would appear to be
in conflict with the response to Commission Counsel by the spokesman for the
Insurance Agents Association of B.C.:

RAE: Generally. You can break it down, if you wish,

HARBORD: All, all fleet owners get rates based on the experience of the
fleet, either a debit rating, or credit rating, and those can be quite
substantial either way. Insofar as the private passenger automobile
are concerned there are a number of what we call fictitious fleets where
a number of employees in a firm will arrange insurance on a fleet basis,
and they are not truly entitled to such an arrangement by virtue of the
fact that the registration and the use of the automobile varies widely,
but it's a growing problem here, and much more so in the east, in Ontario.

Q. Whether you agree with this action or not, it is a contravention of the
spirit of Section 250 thas we were referring to the other day?

A. Yes, it is, very much so.

Section 250 of the B.C. Insurance Act deals with discriminative rates. Sub-

8. 51/6034.
9. 7/796.
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section 2 of that Section is directed toward the prevention of underwriting
fictitious fleets and reads as follows:
(2) No rating bureau and no insurer or other person shall fix or make
for, or offer or charge to, any person by reason of his being one of
a group engaged in the same trade, calling, profession, or occupation,
or of his membership in any club, society, union, guild, or other as-
sociation, or of common employment, or of common occupancy of the same
building or group of buildings or for any